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“The concept of provisional constitution”: An analysis of constitutional
transition in Palestine
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Executive summary:

The term "provisional constitution" is often used to refer to the Palestinian Basic Law because it was enacted
to cover a transition period for the Palestinian Authority - which was supposed to end with Oslo Accords in
1999, but which continues to this day because of the evolution of the Israeli-Palestinian conflict. However,
the use of this concept may not be limited to the Basic Law only, since there are other texts such as the
constitutions proposed by the PLO institutions in 2003 and 2016, which are subject to a different temporal
logic than the Palestinian Basic Law. Therefore, it is necessary to address the issue of the temporal dimension
of the concept of the provisional constitution or the controversy of continuity and rupture between the

various texts.

The dialectic of continuity and discontinuity leads us to wonder whether the texts issued under the
Palestinian Authority carry a new "embryonic" constitutionalism: constitutionalism in the sense of focusing
on the nature and democracy of the rules rather than their hierarchy, and embryonic in the sense that they
are the result of texts and have nothing to do with previous experiences. In the Palestinian case, the
embryonic constitutionalism is linked to the constitutional reform movement that started from the debate
over the drafting of the Basic Law under the leadership of the Palestinian Legislative Council in 1996-2006.
As T will explain later, the constitutionalism in Palestinian situation cannot be only embryonic because of its
historical origins on the Palestinian land, which are associated with the Ottoman period and with the
Palestinian struggle against settler colonialism and the modernity it vehicle in the sense of democratic and
secular norms over the years. Finally, I will move from the constitutionality of the texts and their
"transformational power" to the "constitutional transformation" in the sense of the use of these texts by the
political forces. Here we will engage in the dynamics of social and political forces and their impact on
institutions and texts. The "hybridregime" and its translation into "authoritarian constitutional regime" are
appropriate to describe the change that the Palestinian situation has undergone from constitutional reform to

the domination of authoritarian presidentialism in the Palestinian political system.

Key words:

Provisional Constitution, Constitutionalism, Hybrid regime, Authoritarian constitutionalism, non-

confessional Islam, Palestinian Authority, Palestinian Declaration of Independence.
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! Asem Khalil, « Beyond the written constitution: Constitutional crisis of, and the institutional deadlock in, the Palestinian
political system as entrenched in the basic law », [*CON Vol. 1 No. 1, pp. 34-73 (2013)

2 Sylvie Delacroix, “From constitutional words to statehood? The Palestinian case”, Cambridge Journal of International and
Comparative Law (3) 4 : 1-18 (2014)
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! Emmanuel Cartier, “Les petites Constitutions : contribution & I’analyse du droit constitutionnel transitoire », La Revue Frangaise
du Droit Constitutionnel, (NO. 74) p.513-534, 2007/03, p.515 et p.526-527
2 Nicoletta Perlo, “Les Constitutions provisoires, une catégorie normative au cceur des transitions constitutionnelles”
http://www.droitconstitutionnel.org/congresLyon/CommLF/F-perlo_T2.pdf
3Bernard Lacroix cité par Bastien Francois, Naissance d’une constitution, la cinquiéme République 1958-1962, Paris, Presses de
la Fondation Nationale des Sciences Politiques, 1996, pp : 13-14
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® Albert H.Y. Chen, “The Achievement of Constitutionalism in Asia: Moving Beyond “Constitutions without Constitutionalism™.
In Chen, AHY (Ed.), Constitutionalism in Asia in the Early Twenty-First Century, p. 132. Cambridge : Cambridge University
Press, 2014, http://hdl.handle.net/10722/201920
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Karl Loewenstein, « Réflexions sur la valeur des Constitutions dans une époque révolutionnaire. Esquisse d'une ontologie des
Constitutions ». Revue Frangaise De Science Politique, 2e année, n°1, 1952. pp. 5-23
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%In September 1993, when the Israeli Prime Minister and the leader of the Palestine Liberation Organization (PLO)-as the
umbrella organization of Palestinian nationalism-initialed a first agreement in Washington, there already existed in theory a
Palestinian state, which had been proclaimed in November 1988 and officially recognised by over one hundred governments in
the world. (...)The Palestinian "entity" lacked the formal attributes of a normal state until it came into some "territorial"
being.(...)This meant in terms of constitutional law a complex picture of a state-in-formation with the hallmarks of a transitory and
frail authority where institutions cannot be recognized as similar to those of any other normal state. The Oslo Accords altered the
picture, transforming the 1988 Palestine state into a more real hope, but its reality, a decade later, was still elusive”.Chibli Mallat,
“On the Specificity of Middle Eastern Constitutionalism”, 38 Case W. Res. J. Int'l L.13 (2006) Available at:
http://scholarlycommons.law.case.edu/jil/vol38/iss1/3
% Entretien avec le Premier ministre palestinien, Salam Fayyad, Journal d’Etudes Palestiniennes NO. 79, Eté 2009, pp : 5-20
# « Within the constitutional structure of the PLO and the governance of the Occupied Palestinian Territory, therefore, the
Palestinian Authority is a subsidiary body, competent only to exercise those powers conferred on it by the Palestinian National
Council. By definition, it does not have the capacity to assume greater powers, to ‘dissolve’ its parent body, or otherwise to
establish itself independently of the Palestinian National Council and the PLO. Moreover, it is the PLO and the Palestinian
National Council which derive their legitimacy from the fact that they represent all sectors of the displaced Palestinian people, no
matter where they presently live or have refuge. » Guy S. Goodwin-Gill, « Opinion Re: The Palestine Liberation Organization, the
future State of Palestine, and the question of popular » The following legal opinion on the Palestine statehood bid was issued by
Guy S. Goodwin-Gill on August 10, 2011. http://www.jadaliyya.com/pages/index/2530/guy-s.-goodwin-gill-legal-opinion-on-

palestinian-s
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http://anisalgasem.com/?p=17
® Nathan J. Brown, « Evaluating Palestinian Reform » Carnegie Papers, Middle East Series, Democracy and Rule of Law Project,
NO0.59 2005. http://carnegieendowment.org/files/CP59.brown.FINAL.pdf
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! Adrien Katherine Wing, The Palestinian Basic Law: Embryonic Constitutionalism, 31Case W. Res. J. Int'l L.383 (1999)
Available at: http://scholarlycommons.law.case.edu/jil/vol31/iss2/4 p: 404

2Adrien Katherine Wing, Idem, p :404

3 « It is naive in the extreme, however, to believe that constitutionalism can be engendered by the mere drafting of a document in
a country where the political institutions necessary for constitutionalism are lacking. » (Feisal Amin Istrabadi, "A Constitution
without Constitutionalism: Reflections on Iraqg's Failed Constitutional Process" (2009). Articles by Maurer Faculty.Paper 2362.
http://www.repository.law.indiana.edu/facpub/2362). Asem Khalil, « From Constitutions to Constitutionalism in Arab States:
Beyond Paradox to Opportunity » (2010) 1(3) Transnational Legal Theory 421-451. Gertie Hesseling, « La réception du droit
constitutionnel en Afrique trente ans aprés : quoi de neuf ? »1996
https://openaccess.leidenuniv.nl/bitstream/handle/1887/9357/ASC_1247243 137.pdf?sequence=1

4 Alec Stone Sweet, "Constitutionalism, Legal Pluralism, and International Regimes" (2009).Faculty Scholarship Series. Paper
1295. http://digitalcommons.law.yale.edu/fss_papers/1295

® Veracini, L. 2007, 'Settler colonialism and decolonization', Borderlands e-journal, vol. 6, no. 2.
http://ro.uow.edu.au/lhapapers/1337
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Role Of The International Court Of Justice And The International
Tribunal For The Sea In The Settlement Of Dispute Related To Maritime
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Abstract :
Maritime boundary disputes constitute the major part of international conflicts in modern times,
contributing to strained relations between units of the international community, and
threatening international security, especially after the developments and changes observed by
the international community.
In these disputes The parties submit contradictory conclusions, Each Party adopts a body of
evidence to establish its right and assert its sovereignty in its territory by resorting to judicial
means for a peaceful, final and binding solution.
It is noted that international justice "the International Court of Justice" and the "International
Tribunal for the Law of the Sea," has played a very important role in the resolution of many
conflicts of the maritime boundary, by its contribution to the consolidation of a number of
principles and foundations of the legal rules that have become an essential reference for the
settlement of any boundary dispute Sea.
Keywords: Maritime boundary disputes — international justice Court — International Tribunal
for the Law of the Sea.
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Abstract
The current study aims at identifying Legal Protection of Children in Armed
Conflicts. The problem of the study has focused on the following main
question: What are the legal grounds for protecting children in armed
conflicts?

The hypothesis of the study indicated that international humanitarian law has
ensured general and special legal protection for children in armed conflicts. In
order to verify the validity of the hypothesis and to answer the study
questions, the analytical method and the case study methodology were
applied. The study found that due to the nature of children who are
vulnerable and unable to defend themselves, the international community is
keen to provide them with legal protection. Many international conventions
and agreements have been established to protect them in international and
non-international armed conflicts. Despite the international efforts exerted to
protect children, this category continues to be the most affected group in
armed conflicts as a result of the non-compliance by parties to armed conflict

with the rules of international humanitarian law.
Keywords: Child Rights, International Humanitarian Law, Geneva

Convention, Armed Conflict, Violations
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Article Title: code of conduct and business ethics and its role in the fight
against administrative corruption:
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Article Title: Code of Conduct and Business Ethics and its Role in

Combating Administrative Corruption:
Summary:

The phenomenon of administrative corruption is one of the main problems that
the reports of international experts have gathered on the need to confront them,
and administrative corruption has become a scourge and a dilemma in the face of
the development of countries, especially developing ones, it is clear that practices
related to administrative corruption are currently gaining special importance in
countries These factors are the fierce competition between business organizations,

the growing trend towards globalization, administrative corruption, its
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development in the government sector, and the erroneous professional practices

that emerge in the profession for reliance on utility and harm to customers.

The reasons for the attention of the scientists of the administration and after them
the scholars of law codes of conduct is not the result of vacuum and luxury, but on
the contrary, it was this interest due to the need and necessity imposed by the
public institutions of dictatorship and inhumane and bureaucratic as a monopoly
of some services and not having to use the policy Dialogue, consultation and
persuasion. Rather, citizens should go to the public administration and make an
effort to understand their language and the networks that use them or are

prevented from using those services and can not be met in alternative ways.

Keywords: Administrative Corruption, Code of Conduct, Business

Ethics, Integrity, Job Ethics.
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Abstract:
The research deals with the Russian policy of combating terrorism, as this
policy has a long history in dealing with terrorist operations with a focus on
the Middle East and Syria because of its clear importance in Russian policy in
general. While the second went to study the Russian policy of terrorism after
2001, while the latter was devoted to discuss the Russian position from the
fight against terrorism in the Syria to the conclusion.
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Abstract

Poisoning is one of the older practices which are prohibited in the frame work
of international and domestic law. Even if it is used in commission of a crime in
general internal law or while it is employed in warfare in the scope of
international armed conflicts law. The poison ban is considered as a custom
rules by which states have not the right to not be committed by its content in
the framework of treaty international law. The criminal international law
provides the incrimination and the penalization during armed conflicts since
the establishment of the first international criminal courts, the statute of the
international criminal court of 2002 emphasizes clearly and implicitly the
criminal character of the use of poison in armed conflicts.
Key Words: poisoning, the use of poison, armed conflicts, war crime.
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! _ Article 6 de Accord concernant la poursuite et le chatiment des grands criminels de guerre des Puissances
européennes de I'Axe et statut du tribunal international militaire: Accord concernant la poursuite et le chatiment
des grands criminels de guerre des Puissances européennes de I'Axe et statut du tribunal international militaire :
Nations Unies — Assemblée générale- Commission du droit international - Lake Success, A/CN.4/5 1 3 mars — 1949-
New-York :« Le Tribunal établi par I'Accord mentionné a l'article ler ci-dessus pour le jugement et le chatiment des
grands criminels de guerre des pays européens de I'Axe sera compétent pour juger et punir toutes personnes qui,
agissant pour le compte des pays européens de I'Axe, auront commis, individuellement ou a titre de membres
d'organisations, I'un quelconque des crimes suivants. Les actes suivants, ou I'un quelconque d'entre eux, sont des
crimes  soumis a la juridiction du Tribunal et entrailnent une responsabilité individuelle:
(a) ' Les Crimes contre la Paix ': c'est-a-dire la direction, la préparation, le déclenchement ou la poursuite d'une
guerre d'agression, ou d'une guerre en violation des traités, assurances ou accords internationaux, ou la
participation a un plan concerté ou a un complot pour l'accomplissement de I'un quelconque des actes qui
précedent;

(b) ' Les Crimes de Guerre ": c'est-a-dire les violations des lois et coutumes de la guerre. Ces violations comprennent,
sans y étre limitées, I'assassinat, les mauvais traitements et la déportation pour des travaux forcés ou pour tout
autre but, des populations civiles dans les territoires occupés, l'assassinat ou les mauvais traitements des
prisonniers de guerre ou des personnes en mer, |'exécution des otages, le pillage des biens publics ou privés, la
destruction sans motif des villes et des villages ou la dévastation que ne justifient pas les exigences militaires;
(c) ' Les Crimes contre I'Humanité ': c'est-a-dire l|'assassinat, I'extermination, la réduction en esclavage, la
déportation, et tout autre acte inhumain commis contre toutes populations civiles, avant ou pendant la guerre, ou
bien les persécutions pour des motifs politiques, raciaux ou religieux, lorsque ces actes ou persécutions, qu'ils aient
constitué ou non une violation du droit interne du pays ou ils ont été perpétrés, ont été commis a la suite de tout
crime rentrant dans la compétence du Tribunal, ou en liaison avec ce crime.
Les dirigeants, organisateurs, provocateurs ou complices qui ont pris part a |'élaboration ou a I'exécution d'un plan
concerté ou d'un complot pour commettre I'un quelconque des crimes ci-dessus définis sont responsables de tous
les actes accomplis par toutes personnes en exécution de ce plan. »
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LVoir I'article 3 : Le Tribunal international est compétent pour poursuivre les personnes qui commettent des violations des
lois ou coutumes de la guerre. Ces violations comprennent, sans y étre limitées : a) I'emploi d’armes toxiques ou d’autres
armes congues pour causer des souffrances inutiles; b) la destruction sans motif des villes et des villages ou la dévastation
que ne justifient pas les exigences militaires -
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Theoretical entries to understand and explain the behavior of the broken of
the protest action in the Arab world
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Abstract
Certainly, the observers of the event details of what called the “Arab Spring”,
will notice the important role played by some members organized and recruited
groups, often belonging to the lower social groups in the social ladder. They are
called by their opponents, in a very sarcastic way, the “thugs”, whose function is

to attack the demonstrators against the ruling political regimes, and blowing up
their various forms of peaceful protest.

This analytic sheet is seeking to highlight the different approaches to read this
multidimensional social practice, and to show that the parameters’ construction
of an interpretive objective model forces us to see the protest actions’ breaker
not only as a homo oeconomicus, governed by the logic of " the rational
calculation of costs and profits”, according to Jeremy Bentham, but also as a
human being socially, politically and psychologically influenced.

Keywords: Protestation, Lumpenproletariat, voluntary servitude, ideology, the
oppressed man, symbolic violence.
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! Karl Marx, Friedrick Engles, Manifeste du parti communiste. Présentation et traduction par Emile Bottigelli. Edition revue
et augmentée par Girard Raulet, Paris : GF Flammarion, 1998, p.87.

? Ibid, p.87.

? pascal Fugier, "Pierre Bourdieu, Travail et travailleurs en Algérie”, Revue ¢ Interrogations ?, N°2, Juin 2006, [en ligne],
http://www.revue-interrogations.org/Pierre-Bourdieu-Travail-et (Consulté le 15 janvier 2018).

* Frantz Fanon, Les damnés de la terre. Préface de Jean-Paul Sartre (1961), Préface de Alice Cherki et postface de
Mohammed Harbi (2002), Paris : Editions La Découverte&Syros, 2002, p.125.

> Frantz Fanon, Ibid., p.126.
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Résumé

L"établissement de la justice pénale dépend de |” étendue de I'application judiciaire des
sanctions pour assurer la protection de l'intérét social protégé par la loi, qui passe par la
stabilité , la sécurité de la société et la protection des droits des individus . le pouvoir
judiciaire exerce sa protection de la liberté en garantissant les garanties déterminées par la
loi pour le protéger face au danger de |arbitraire ou du contréle , ainsi, la protection
juridique de la liberté ne se fait pas en adoptant des lois , mais plutét en identifiant et en
appliquant leur principes, ce qui ne peut étre réalisé qu’en ayant une autorité indépendante
et dont |'existence est prédéterminée du point de vue de la survenance de I'infraction ou de
la poursuite , ainsi que de son caractére permanent .
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Malgré les espoirs de nombreux accusés de questions relatives aux droits de I'homme aprées
I'adoption du statut de la Cour pénale internationale le 17 juillet 1998 , cependant , les
positions divergentes de certains pays de ce systeme , ainsi que les craintes résultant des
relations entre le conseil de sécurité et les Etats parties a cette cour, ont rapidement jeté un
doute sur l'efficacité attendue de ce nouveau systéme pénal international , et sa capacité
d’imposer le respect des droits de I'hnomme et des libertés pour tous les Etats .

Mots clés : Cour pénale internationale — Nations Unies — Conseil de Sécurité — Etat parties .
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Abstract
The Second Additional Protocol to the Hague Convention for theProtection
of Cultural Property in the Event of Armed Conflict 1974 was adopted in
1999 to fill a gap in the regime for the protection of cultural property in the
event of non-international conflict. The end of the Cold War and the
proliferation of tensions around the world have shown that the great danger
threatening the universal cultural heritage are internal wars - civil wars,
rebellions, wars of religions - at the end of which an antagonistic part
Occupies a portion of the national territory and in fact exercises state
prerogatives over the population. International humanitarian law now
considers any delibe rate attack on the cultural heritage of humanity as a War

crime .
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! Jean-Marie Henckaerts et Louise Doswald-Beck ,Droit international humanitaire coutumier , volume 1, :régles,
CICR, Bruylant, p673-672.

2 paul Reuter ,Droit international public , Paris , PUF,1973,p.29
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La Cour est d’avisque cinquante Etats ,représentant une treéslarge majoritédes
membres de la communauté internationale, avaient le pouvoir,
conformément au droit international , de créer une entité possédant une
personnalité internationale objective-et non pas simplement une personnalité
reconnue par eux seuls . (LaCour internationale de Justice , Recueil des

arréts , Réparation des dommages subis au service des nations unis , Avis

)

consultatif du 11 avril 1949 | p.185 .
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2A.R.Beltran ," La protection des biens culturels en cas de conflit armé" , RevistaPeruana de Estudios Internationales ,

vol.1, 2015, p.29.
®Droit international humanitaire coutumier , op.cit.674.
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Tous les Etatspeuvent étre considérés comme ayant un intérét juridique a ce
que ces droits soient protégés .les obligationsdont il s’agitsont des obligations
ergaomnes. Ces obligations découlent par exemple, dans le droit
international contemporain , de la mise hors la lois des actes d’agression et du
génocide , mais aussi des principes et regles concernant les droits
fondamentaux de la personne humaine , y compris la protection contre la
pratique de [lesclavage et de la discrimination raciale .Ja  Cour
internationale de Justice . Affaire de la Barcelona traction , Belgique c.
Espagne, deuxieéme phase , Arrét du 5 février 1970, p.32).
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LJiri Toman ,Les biens culturels en temps de guerre , op.cit. p. 878 .
Théodore Meron ,'La protection des biens culturels en cas de conflit armé dans la jurisprudence du tribunal

internationalpour I’ex Yougoslavie' , Revue Museum international, Unesco , Paris , décembre . 2005 , n°228 , p.57 .
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Discussing the factors of the failure to national state building in the Arab
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Abstract:
The problem of this study revolves around discussing the most important factors
that prevented national state-building in the Arab region. The subject has been
analyzed under two main conceptual frameworks in this field, namely the theory
of modernization and the theory of dependence.In light of the hypothesis that
links the emergence of a national state with capitalism;three main factors have
been identified that have contributed to the failure of national state-building: the
national issue or the nation, the absence of the dynamism of civil society, and
the non-establishment of a purely capitalist system.

Keywords: National state, modernization, dependence, nation, civil society,
Capitalism.
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Municipal management in Algeria: The Controversy of the Relationship
between Party Loyalty and Functionality.
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Abstract:

This subject mainly concerns the elected organ of the Algerian commune, at the level of
which the problem of the overlapping of partisan considerations with the obligations of the
public utility frequently arises, from which the principle of neutrality is of vital importance,
all the more that it is indispensable for the stability of the public service by sparing it of
certain conflicts of partisan origins while working for its exclusivity to the public utility —
which incumbent on it — for the profit of the citizen in a continuous way. Therefore, and in
order to highlight what this stability can suffer as disturbances and the public utility as
dysfunctions, we have treated the real state of communal management within the multiparty
system by referring to its state at the time of the unique party andthe influence of the latter on
it, by basing on cases in which professional commitment, the sense of patriotic responsability
were absent in favor of partisan interest, by referring to certain events that have experienced
such phenomena.

Key words: Commune,political party, politicalparticipation, public utility, functional
neutrality.
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3_ Charles Malot, « La délégation spéciale dans les collectivités territoriales francaises», www.worldcat.org/title/delegation-
speciale-dans-les-collectivites-territoriales-francaises/oclc,( 23.202Ld1 ooy yA [+ /) tmiadl 5.
Bl Hermassi, Etat et société au Maghreb-études comparatives, Paris, édition Anthropos, 1975, p.172.

>~ Article 6, ordonnance n° 62/016 du 9/08/1962 instituant dans chaque département une commission d’intervention
économique et sociale et prévoyant diverses mesures administratives et financiéres. (J.0.R.A, n° 07, du 21/08/1962) p.67.
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%_Décret n° 62/02 du 22/10/1962 instituant des comités de gestion dans les entreprises agricoles vacantes. (J.O.R.A, n° 01, du
26/10/1962) p.14 ; décret n° 63/90 du 18/03/1963 portant création d’un « Office national de la réforme agraire » (J.0.R.A, n°

15, du 22/03/1963) p.286 ; décret n° 63/88 du 18 mars 1963 portant réglementation des biens vacants (rectificatif). (J.0.R.A,
n° 16, du 26/03/1963) p.290.
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