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The role of the United States Supreme Court in the field

of Constitutional Control
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Abstract:

the Federal Supreme Court is considered to be the most important judicial system in the United
States of America, since it is at the top of the federal judicial pyramid, because of its constitutional
and legal position; it is the only Tribunal dedicated to the constitution, unlike the other judicial
institutions that the Congress has customarily established and instituted according to the
circumstances and as much as necessary, Her cases are also appointed for life by the President of the
Republic after the Senate's approval, which has increased the value and importance of this court.
The Supreme Court was given several powers in connection with constitutional review, which had
been the real breakthrough since 1801 in Marburyv. Madison and the famous judgment of Mr. John
Marshall in 1803. This has made its work more focused on protecting the principle of constitutional
supremacy on the one hand, and safeguarding rights and freedoms on the other, and its provisions
have a decisive and decisive role in many thorny issues, which has made it a prominent place among

the American people and the whole world.
keZ words:American constitution; Supreme Court; Constitutional Control; Preeminence of the

constitution; Rights and freedoms.
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1_ pour plus de détails, voir : Francois-Henri BRIARD, La nomination des membres de la Cour supréme des Etats-Unis,

NOUVEAUX CAHIERS DU CONSEIL CONSTITUTIONNEL N°58 (DOSSIER : LE CONTENTIEUX

CONSTITUTIONNEL) — France, JANVIER 2018, p.p 59-70.
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The role of the post-constitutional mechanism in

protecting rights and freedoms
39 gl
—Rafik Chaouche
— Pl - 5,8 - as dame Bl — gAYl 48 - gilaT) euid

:paslll

Wlemg 2l oo pgisnnd] g Tuico Bules 3 el Az 950 Bl Gedoet] A ing Lygiswntd| autay adll ptay
&1 3 @ ogieall il wllial lins Lea (53T 2ol oo 83U gt LlaSy @I cilyedly Ggazel!
i Brlad) 8 oo o g pal 529 (550 3l (g yginndl udzmll plal Asygisnadl puny addl 3o 31,3 e
16/18 ggnnll (93lall Ladg cU1iSs (aia188 Balll yaid Lidg 2016 Liud (5 )9imwnl Jyuad cuzngay Jadid 72,0
gl puay adull Silelyar g bog s sumes g1 2018/09/02 § 7554
Jogy -Ayygisndl poiay addl SledaS - ol A3 Aygiuns (e A8 -2y 9hnd] g oay adud i Lial | Lo
Sogid! udzll — bl dylas

ABSTRACT :

Advocating unconstitutionality is considered a means to achieve a dual goal, which is to protect the
principle of the supremacy of the constitution on the one hand and to protect the rights and
freedoms guaranteed by the constitution for individuals on the other hand, which adds to the
benefit of the Algerian constitutional founder that it granted individuals the right to advocate
unconstitutionality in the Algerian Constitutional Council, which is new something that was not
Previously, it was included only under the constitutional amendment of 2016 in accordance with the
text of Article 188 thereof, as well as in accordance with the organic law 18/16 of 02/09/2018 that
specifies the conditions and procedures for advocating of unconstitutionality.

key words:Advocating Unconstitutionality-Control over the constitutionality of laws-How to pay

unconstitutional -Payment terms - Constitutional Council.
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Strategic litigation as tool to change the public policy
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Abstract:

Strategic litigation is consider one of important mechanisms of change the public policy or lead to
adopt policy tofill the existed gap in its policies. using the courts and litigation different ways, specially
the administrative and constitutional courts is consider as mechanism to shed light on vital matters
that related to the society that need for change , and occurrence the judicial precedents, Prelude to
change law or adopt laws to fill the legislative gaps in the society.

Keywords: Public Policies, Strategic Litigation , Impact Litigation
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The nature of the relationship between the judicial authorities and the

Algerian Constitutional Council in the exception of unconstitutionality
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Abstract:
The study of this article focuses on analyzing the nature of the relationship between the judicial authorities and
the Algerian Constitutional Council in the exception of unconstitutionality through Constitutional Text 188 and
Organic Law No. 18-16 and the specific regime for the work rules of the Constitutional Council issued in 2019.
It was found through the wide reservation of the Constitutional Council on the articles regulating this
relationship in the aforementioned organic law that the Constitutional Council had a specific understanding of
this relationship that was reflected in the stress in restricting the competencies of the Supreme Court and the
State Council and putting them under supervision. This is despite the fact that the powers of those bodies are
derived from the constitution and assigned to them to help the council filter defenses according to the logic of
the constitutional founder in Article 188 and the will of the organic legislator in the Organic Law No. 18-16.

key words :The nature of the relationship - the judicial authorities - exception of

the Constitutional Council ~organic law- filter defenses-unconstitutionality
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Loi organique n°® 2009-1523 du 10 décembre 2009 relative a l'application de l'article 61-1 de la Constitution. Journal officiel du 11
décembre 2009, p. 21379, @ n° 1.
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107 «Les interactions entre le Conseil constitutionnel et les juridictions suprémes sontconsubstantielles a* la procédure mise en
place par I’article 61-1 de la Constitutionet par la loi organique qui le met en ceuvre. Bien que 1’exercice de leur missionde filtrage
soit place” sous la surveillance du Conseil constitutionnel, les courssuprémes conservent la maitrise des renvois des QPC et servent
de relais a” uneapplication des lois conforme a™ la Constitution».

Roblot-Troizier, Agnes. La QPC, le Conseil d'Etat et la Cour de cassation, Les Nouveaux Cahiers du Conseil constitutionnel, vol.
40, no. 3, 2013, pp. 49-61.
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109 _ «Le Conseil constitutionnel regoit une copie de la décision motivée par laquelle le Conseil d’Etat ou la Cour de cassation
décide de ne pas le saisir d’une question prioritaire de constitutionnalité». - Article 23-7 de Loi organique n° 2009-1523 du 10

décembre 2009 relative a I'application de I'article 61-1 de la Constitution. Journal officiel du 11 décembre 2009, p. 21379, @ n° 1.
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118. «Nous, Francais, étions les seuls en Europe a exclure les justiciables "ordinaires” du droit au recours devant leur juge
constitutionnel, Ia ou il existe». Noélle Lenoir, Une cour constitutionnelle francaise pour le XXle siécle, article Publié le 19 mai
2009 & 13h34 - Mis & jour le 19 mai 2009 & 13h34 :HTTPS://WWW.LEMONDE.FR/IDEES/ARTICLE/2009/05/19/UNE-COUR-
CONSTITUTIONNELLE-FRANCAISE-POUR-LE-XXIE-SIECLE-PAR-NOELLE-LENOIR_1195248 3232.HTML.
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120_ Dominique Rousseau, La question préjudicielle de constitutionnalité : un big bang juridictionnel, Revue du Droit Public et de
la science politique en France et a I'étranger, 125 / 2009, 3, mai-juin, p.631-644.
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128_Fatin-Rouge Stefanini Marthe. Le réle du juge constitutionnel dans le filtrage des questions de constitutionnalité :
étudecomparée. In: Annuaire international de justice constitutionnelle, 27-2011, 2012. Juges constitutionnels et Parlements —
Leseffets des décisions des juridictionsconstitutionnelles. pp. 11-13;
https://www.persee.fr/doc/aijc_0995-3817_2012_num_27_2011_2441
Fichier pdf généré le 11/07/2018
129¢ -Or, a I’étranger, comme en France, les décisions de non-renvoi ne peuvent pas faire 1’objet d’un recours particulier en dehors

du cadre normal du procés. Donc I’interprétation des critéres de renvoi reste entre les mains des juridictions ordinaires qui, si elles
décident dans tel ou tel cas de ne pas renvoyer, ne pourront étre pas étre démenties sauf a ce qu’une autre juridiction veuille bien
se décider a opérer le renvoi».Marthe Fatin-Rouge Stéfanini, L’appréciation, par les Cours suprémes, du caractére sérieux de la
question de constitutionnalité, E. Cartier, L. Gay, A. Viala (dir.), La QPC : Vers une culture constitutionnelle partagée, LGDJ,
Institut Universitaire Varennes, 2016, pp. 29-42. https://halshs.archives-ouvertes.fr/halshs-01463065v1

130_Roblot-Troizier Agnes, La QPC, le Conseil d'Etat et la Cour de cassation , Les Nouveaux Cahiers du Conseil constitutionnel,
2013/3 (N° 40), p. 49-61. URL : https://www.cairn.info/revue-les-nouveaux-cahiers-du-conseil-constitutionnel-2013-3-page-
49.htm
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131 - Savonitto, Florian. L'absence de double filtrage des questions prioritaires de constitutionnalité. Argument pour sa
suppression ? , Revue francaise de droit constitutionnel, vol. 93, no. 1, 2013, pp. 107-123, p. 110.

DOl : 10.3917/rfdc.093.0107. URL : https://www:.cairn.info/revue-francaise-de-droit-constitutionnel-2013-1-page-107.htm

132_ Barthélemy, Jean; Boré, Louis Le recours contre les décisions des juridictions du fond refusant de transmettre une QPC, Revue

de droit constitutionnel appligué, janvier-mars 2012, n° 1, p.71-73.

133. GRIENENBERGER-FASS M., Les filtres juridictionnels dans la question préalable en appréciation de constitutionnalité,
préfiguration d'un contr6le diffus de constitutionnalité ?, Issu de Petites affiches, numéro spécial - n°212, date de parution
: 23/10/2009, p. 24.
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the abstract of the article:

The regional accounts councils in Morocco are considered financial courts. The legislator
entrusted them with the task of controlling the accounts of local communities and their
bodies and how they managed their affairs. They assigned them a set of competencies to
carry out this role, among them the competence to monitor the management and use of
public funds, On the imbalances defined by the field of public transactions between 2009
and 2015 included in the annual report for 2017 through the model of the Regional
Council of Accounts in Rabat, Salé Kenitra.

For the study of this report, the technique of' content analysis" was adopted. The topic
was divided into two axes. The first topic dealt with the observations of the Regional
Council of Accounts, while the second was devoted to the answers of the territorial groups
and the recommendations of the Regional Council of Accounts.

Keywords:Financial Courts, Financial Control, Public Transactions, Regional Accounts

Councils, Territorial Community Management,
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Abstract

International economics is interested in studying the phenomenon of external trade
between the different countries of the world, by analyzing the flow of products and
studying policies that aim to organize and control exports and their impact on the
economy and society. Several theories have been developed to understand the
international economy, to approach the issues of export-oriented investment, and to
analyze the causes of establishment and transferring companies. Thus attracting
investment has become as important as the ability to compete, and if the
competitiveness is achieved first and foremost with the ability of national companies
to win a share in the global market. Then the attraction is based firstly on the ability
of the local and national field to attract investments leading to the interaction
between competitiveness and attractiveness which is exposed in the form of mutual
actions, secondly on the increase of competitiveness through gaining new shares in
markets and by raising the establishment of production units in particular, lastly, by
executing and setting a dynamic strategy to attract investment to the national
territory, Therefore a growth in the added value especially by a better use of
technology, which leads to increasing and raising the levels of the national
competitiveness.

On the whole, we will work to highlight the determinants and factors of investment
attractiveness, then analyze the foundations and the reasons behind their
establishment, finally, we will clarify the controlling elements in the process of
setting up these investments that are drawn today, before we focus on the importance
of the field framework and its role in attracting and embracing investment projects.
Morocco, Through its geographical location and its political and economic choices,
attached a great significance to enticing investments by granting and providing more
advantages to investors, So how did that happen?

Keyword:

Agricultural investment, External trade, Agricultural exports, International
agreements, Competitiveness.
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The study aimed to identify the process of applying strategic planning in the Palestinian ministries and
its impact on leadership excellence .The study used the descriptive and analytical method, a random
stratified sample of (330) was selected and (299) questionnaires were retrieved.(90.6%)

The Statistical Analysis Program (SPSS) was used to analyze data and test hypotheses.

The study concluded a number of results, the most important of which are:

The results showed that the ministry uses information systems that are compatible with the
government work system and that the information systems used in the ministry help in accomplishing
the required work.

The study revealed that the ministry relies on communication and communication on the principle of
coordination with the relevant public administrations when developing strategic plans .It also showed
the existence of a clear and understandable vision for the employees inside it.It needs to develop the
fact that the communication and communication process enhances the coordination process between
the employees.

-The study showed the existence of an annual plan written by the various units and departments, and
the ministry's keenness when formulating the annual plan, strategies and programs to suit its annual
goals.

The study showed that the level of leadership excellence in the Palestinian ministries came at an
average level of 66.84. The results showed that the senior management seeks to achieve a distinguished
position among the other ministries, which are the ones that are in charge of the strategic planning
process.

-The results showed that the annual plan and communication were influenced by communication on
leadership excellence by 80.6% on achieving leadership excellence in the Palestinian ministries, while
the results showed the weak effect of information systems in achieving leadership excellence.

The study recommended the necessity of attention and work to develop the computerization of
administrative processes, which in turn contribute effectively to the speed of completion of the work
required. Provide the necessary information for each ministry, which contributes to the rapid
acquisition of data, which in turn helps in the success of the strategic planning process. The senior
leadership also supports and supports the work teams within the ministries and a clear mechanism that
works to build and develop the skills of its employees oriented towards collective action and that the
Palestinian ministries take into account the distribution of responsibilities when implementing the
plan to all departments and sections according to schedules and timetables set by

Keywords: (Strategic Planning, Information Systems, Annual Plan, Communication and

Communication, Leadership Excellence)
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The impact of the awareness and the scientific efficiency of the
administration in running the budget on the profitability of the

.performance of the Algerian municipalities
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Abstract:

The study aimed to review the use of budgets as a tool to improve the profitability of municipal
performance in the municipalities of Wilaya Constantine, based on the accounting literature in this
area on the one hand, and evaluate the effectiveness of its use and extent the availability of the
necessary ingredients for this use on the other hand, this has been tested through research hypotheses.
The researcher relied on a questionnaire distributed to the research community, which is composed of
Algerian municipalities and their citizens.

The study showed significant results in the existence of a statistically significant relationship between
the level of awareness of senior management and the scientific efficiency of budget management and
the effectiveness in improving the profitability of its performance.

Keywords: budget, municipal, cost effectiveness.
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The Role of Parliament in the constitutional amendment Process
— Between the provisions and practice in The Algerian

Constitutional Experience—
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Abstract:

In this paper, we discuss the role of parliament in the process of constitutional
amendment, through the provisions on one hand, and practice on the other one.
Where there are texts (provisions) to be likely interpreted through which the
constitutional review processes were done in accordance to these trends and
misinterpretations, so in this paper, we are going to clarify several points concerning
the role of Parliament, both in terms of approval or proposal, as well as we'll suggest
many of solutions to address the defect by our point of view which we consider
judicious and worthy given.

Keywords: parliament; constitution; amendment; revision; proposal.
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Introduction:

The scholars of the constitutions in Europe are doing so as if they were
performing permanent action aimed at challenging the time, but experience has shown
that it 1s not possible to have a permanent resisting constitution against the ways of
development and change; and if the idea of constitutions rigidity is based on the desire
to achieve a great deal of stability in the political and legal system in the state, it has
become recognized that this constitution shall be subject to review and amendment
processes whenever it is needed or necessary, and in this regard, Dr. Ahmed Saaifan
indicates that amending the Constitution is intended to resort to follow the procedures
prescribed by the constitution in order to complete, cancel, change in the provisions
of the constitution in force, and the constitution itself can provide for a special way or
certain periods to be respected during the amendment process .

To talk about amending constitutions, as an entrance to the constitutional
reform and resolving political crises, is always whittling a set of effects and reflections,
and putting behind them a series of questions and problematic; in this regard, the
following problematic poses:

What role has the Algerian Parliament in the constitutional amendment
process:

We will try through, this paper, to discuss the role of Parliament in the review
process and in the constitutional amendment in the Algerian Constitutional
experiment through the contents of legal texts on one hand, and on the other hand,
through previous experiences in amending constitutions, especially when we knew
that there 1s an urgent will to amend the Constitution by the President of the Republic
accordingly for his methodology in the political reform process since his assuming the
presidency post in 1999V,

Chapter One: mandatory of the passage of the constitutional amendment
draft to parliament

Constitutional amendment has several definitions of the most important is: A
disclosure from the competent political authority for amendment to its will, and
according to the provisions of the Constitution, to a new political orientation in some
or all of the following areas:

— Adding a new or more provisions to the Constitution.

— Deleting one or more of the provisions of the Constitution.
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- Replacing one or more provisions different in their contents from the replaced
ones™.

[t should be noted that some prefer the term "Constitutional Review" instead of
"Constitutional Amendment",®™ and in this context, the amendment process is
surrounded by a variety of restrictions, controls and procedures prescribed by the
Constitution in order not that these amendments would be arbitrary, or personalized
according to the wishes and whims of rulers®®| and that what leads to the loss of the
spirit, the cohesion and the philosophy on which the Constitution is founded®¥™.

For that, we must respect the jurisprudence agreed rules during the process of
amending the Constitution and these rules are:**

1. The Viability of any Constitution to amendment, in order to keep pace with the
society dynamic and political life.

2. The ability to modify any article in the Constitution, taking into account the
substantive prohibition provisions.*"

3. The possibility of a constitutional amendment at any time when the majority
consent it, taking into account the provisions of the circumstantial or temporal ban,®"®
4. Each Constitution must provide for the essentials and procedures to be followed
during the review and amendment processes.

From the above-mentioned, we tried referring to the need to respect the
essentials and procedures constitutionally set when the process of constitutional
amendment is made by the derivative authority entitled to this procedure.

1- The Algerian Expereience :

In the Algerian constitutional experience, by tracking the Algerian
constitutions, ™ we find that it recognized the pivotal role of the parliament when
conducting any review of the constitution, and in this context, Article 71 of the
Constitution of 1963 states that: «The constitution revision iinitiative is attributed to
both the President of the Republic and the absolute majority of the National Assembly
togethery, As for the procedural side, articles 72-73-74 stipulate the procedures,
restrictions and controls followed in the revision of the Constitution, which explicitly
state the inevitably draft passage to the National Assembly before passing to a

referendum of the people; the same is stipulated in the 1976 constitution with

differentiates in procedures where Article 192 states that: «People's National Assembly
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approves the Constitutional Amendment Bill by a majority of two-thirds of its
membersy, in order to supplement article 191 which gave the right of initiative to the
President of the Republic to amend the Constitution through the provisions
contained in Chapter VI of the Constitution.*"¥

This is the same matter enshrined in both the Constitution of 1989 and ot 1996
in Chapter IV,®® where Article 163 of the Constitution of 1989 states that: «The
President of the Republic has the right to initiate constitutional amendment, and after
being voted by the People's National Assembly, it'd be submitted to a referendum of
the people for approval...», and that is almost the same as stipulated in Article 174 of
1996 Constitution with reference to the duality of the parliament, "The Council of
Nation" =

Through our extrapolation of all these texts, we conclude that it is an inevitable
duty that any constitutional amendment draft passes to the parliament for adoption and
approval before passing to the referendum and this is a foregone conclusion in terms
of texts, but it remains a preliminary and theoretical judgment, because there are facts
and indicators that make these provisions and other provisions in the Constitution
subject to interpretation by several concepts outside this context,®® Which what was
really happened in 1988-1996, for example, and here lies the seriousness to go into
this subject that has raised a lot of controversy and a variety of opinions and trends.

In this connection, we put the following question: Is it possible for the
President of the Republic to exceed the Parliament during the process of
amending the Constitution?

This question has raised many points since 1988 to the present day, due to
several political and legal reasons.

2— Reasons :
1- Political reasons:

A disagreement between The ex-President Chadli Bendjedid and Liberation
Front Party happened, which led to the possibility of transmission of this disagreement
to the People's National Assembly, and this could be an obstacle to reforms intended
by that President to initiate following the October 1988 events, thus all the signs and
indications demonstrated a possibility of collision with the Assembly or at least with
its majority through the rift occurred between the reformists and the conservatives®*

despite the fact reforms were required and necessary to break the impasse in the view
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of the presidency, and thus must think of a way out, which is to resort to the original
sovereignty, the people, through referendum.®"®
2- Legal reasons:

These political reasons prompted some to justify the surpass of the parliament
and Article 192 of the Constitution of 1976 as well as Chapter VI of this Constitution,
based on other provisions at the heart of the Constitution, namely Article 111,
paragraph 14, which allows the president to resort to referendum in all issues of
national importance, and since the amendment of the Constitution is one of those
issues, the text of this article can be adopted and applied to resort to referendum
without referring to the National People's Assembly.*"%

Through the above, it looks the importance of asking the question, and the
need to clarify its answer.

The Constitutional Council has gone through its two notes, one in 1993 and
the second in 1996 on the occasion of the amendment of 1989 Constitution, to the
objection to resort to referendum in the absence of Parliament. ®"

Dr. Said Bouchair also went to that the amendment of the Constitution
cannot be legitimate, unless depending on the requirements of Part IV of the
Constitution, ™™ that is Chapter VI of 1976 Constitution.

This directive was also supported by the view of Mr.Ahmed Ouyahia as a
supervisor on the preparation of 1996 Constitution as he was the Presidential Office
Director at that time, where he officially acknowledged that the amendment of
Constitution could be made only in accordance with the fourth part, including Article
07, paragraph 04 or Article 77, paragraph 08 in 1989 Constitution.*"®

This was a reverse from the first orientation taken by President Chadli
Bendjedid when he exceeded the People's Assembly at that time, or the way taken
in modifying 1989 Constitution in 1996 when this amendment was set up in the
absence of the National People's Assembly; this trend appeared by the occasion of the
presentation of Mr.Ahmed Ouyahia of a draft of a Constitution mendment in 2008
on November 12th, 2008 before the parliament held in both chambers,in which it
says: «In the second place, our people through the Constitution, has freely pinponted
all the several ways and the legitimate procedures to amend the Constitution...they are

(xvii

means written in articles 174 to 177 of this Constitution itself ...»,*"™ but it was a

position that came too late, thus the power has violated the Constitution in 1988~
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1996 when she violated both the constitution and the Constitutional Council and its
direction, as well as the positions of the political class.
3— Trends:

In this context, we note that jurisprudence elaborated to talk about this subject,

1.e. the extend of the constitutionality of the constitutional amendment that was
conducted in 1988, and the subsequence of amendments regarding the role of the
Parliament in that process; in this context, contradictory two-way have emerged, each
has a point of view and grounds to support its stand.
The first trend: Proponents of this view argued that the constitutional amendment
as well as the provisions of Chapter VI of 1976 Constitution can be processed relying
on the text of Article 111, paragraph 14 of the Constitution of 1976. In this context,
fourth paragraph of article VII had been added under which could being free from the
will of the party at that time «7The President of the Republic may directly resort
to the will of the peopley, then later, it had been was relying on the text of Article
74, paragraph 09 of 1989 Constitution to start amending in 1996 and these views are
based on that it can be for the president to resort to a referendum in all issues of national
importance, and as long as the Constitutional Amendment It is one of the most
prominent issues of national importance, it is possible to resort directly to the people
since he is being the owner of sovereignty without referring to the National People's
Assembly, V)

These views are considered by some as they were courtesies to the power, or a

political justification for constitutional violations™™® from the fact that referendum in
the Third World including Algeria is usually conducted by means of pressure and
influence, media directive and intimidation.. "
The second trend: This opinion clings to the need for making an adjustment in
accordance with the assets and the procedures stipulated in the constitution as agreed
in the majority of jurisprudence;*™ this view is supported by Dr. Said Bouchairand
others,® and also supported by the Constitutional Council at that time.

The implication of this view is that the constitutional amendment should be
done in accordance with the requirements of Chapter VI of the 1976 Constitution
and exclusively with the inclusions of Part IV of 1989-1996 constitutions in order to
maintain the constitutionality and legitimacy of the constitutional amendments. In

this, Dr.Said Bouchair concludes, after his desperate defense to the Authentic of
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this trend and to refute all the arguments adopted by the supporters of the first view,
that the constitutional amendment outside these provisions is "a material breach of
constitution", and a frank exceeded of the procedures laid down, and therefore a
violation of authority "

We support this view, according to the clarity of the terms and arguments
because of the fact that the most important thing in the constitutional amendment
process is not only the will of the majority, or the importance of the amendment and
its necessity, but rather the need to respect the procedures laid down in the
Constitution itself, and this is what led to the survival of constitutions for more than
a century in other countries such as: Belgium, USA. ..

According to the rule "base restricts the year", the referendum provided in the
provisions of the Constitution is not the same on the amendment to the Constitution
since the latter is linked to an earlier passage which is the inevitably passage of the
amendment to the Parliament, and therefore the need to apply the provisions relating
to the constitutional amendment.

The jurists have to stay away from giving priority to the justifications of a
political nature when it comes to analyzing the provisions of the Constitution for
political reasons and gains, which were the cause of the persistence of the power to
resort to referendum of the people without passing on the elected councils
representing the people to avoid putting projects on the constitutional amendment for
discussion and opinion, and informing Public opinion and media... this had an impact
on the possibility of accepting the amendment in response to the aspirations of

The basic problem is sometimes the drafting of texts which are usually a real
obstacle to any reform or orientation of the majority, for should be noted to this
sensitive matter in the future. &

Finally, we conclude that passing through Parliament is enforceable to approve
any project to amend the constitution, which was confirmed by the President of the
Republic in the Council of Ministers on May 0274, 2011, when he said, «if it turns out
that the constitutional review project is deep, people after the Parliament, is entrusted
to decide on his matter with his absolute sovereignty through transparent
referendumsy. "%

The third trend: the constitutional amendment before parliament
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If we have had concluded that constitution cannot be revised without passing to
Parliament, the raised question is how the Parliament deals with constitutional
amendments projects in the Algerian Constitutional experience.

In the following, we will look at a set of points we are going to take,
respectively.

First: Is it possible for Parliament to discuss and modify constitutional amendments
projects?

Axiomatic to say that the entry of any project to Parliament will give the force
of law after approval, and therefore the above-posed question would seem at first
glance meaningless, thus Dr.Said Bouchaair goes to the grounds that the draft
amendment are implemented by the plain text action through discussion, addition,
deletion, amendment, rejection.®"

But when reflecting on the content of the texts and the disclosure of their
secretes, we could get to other interpretations.

When returning back to article 72 of the 1963 Constitution, which states that «
A revision of the Constitution includes, two readings and two votes by an absolute
majority of the members of the National Assembly, separated for two monthsy, we
note here that there is no room for discussion and modification, but only there are two
readings to revision project, then two votes take place for the same project, here there
will be only a yes or no vote may without diving in the debate and amendment.

Knowing that the constitutional provisions texts are interpreted on a narrow
interpretation.®*%

Extrapolating Article 192 of the Constitution of 1976, which states that «the
People's National Assembly recognizes Constitutional Amendment Bill by a majority
of two-thirds of its membersy, and if the draft amendment law is attached to the
provisions for amending the Constitution, a majority of three-fourths of the members
of the Council shall be admitted in accordance with Article 193.

The term admission (recognition) means approval and certification and not the
debate and amendment; the vote would to be among the overall project by acceptance
or rejection in our point of view, especially if we know the unity of the party
leadership, as it is under the constitutional amendment for the year 1979-1981, the
Rapporteur of the Committee pointed out that the draft amendment was built on the

recommendation of the party, and that what has been submitted as proposals will be
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submitted to the President of the Republic, and it was only the role of Parliament is
to only approve and acknowledge.

In practice, this curve interpret the provisions of Article 192 of the Constitution
of 1976; and in the 1989 Constitution, Article 163 noted that «the president has the
right to initiate constitutional amendment, and after the vote by the People's National
Assembly, 1t’ll be submitted to a referendum of the people...» The text of Article 165
speaks to the recognition, where the article states that «The law which includes the
draft constitutional amendment is displayed after being approved by the National
People's Assembly...» So if the legislator stopped here, it would have been as it was in
a 1963-1976 constitutions in terms of voting and approval.

But the legislator continues "under the same conditions applied to the legislative
text on the referendum of the people for approval within the 45 days following the
Council's approval of it," through this text, the matter becomes complicated twice.
Once when the legislator added a phrase according to the same conditions applied to
the legislative text, here we wonder whether this means the possibility of the Council's
intervention to discuss and amend and then vote later?, but the legislator later used the
expression “the following to the Council's approval”, and this is a return to the original
that is vote and approval without discussion, and if so, why was the expression “used
under the same conditions applied to the legislative text?

Here, it seems uncertain, especially if we know that the constitutional
amendment, "if we consider that an amendment" has been in the absence of the
National People's Council, and therefore there is no practical applications of these
texts.

This text is almost transferred to 1996 Constitution under Article 174, which
states that «the president has the right to initiate constitutional amendment; and after
being voted by the National Assembly, and the council of nation by the same formula
according to the same conditions applied to a legislative text, the amendment should
be introduced to a referendum by the people during the fifty days following its
approval. »

But this provision raises more than one question especially knowing that the
1996 Constitution provides for two new types of legislative texts: orders and organic
laws and also this constitution added a new institution, namely The Council of State,

and thus raises the question "Can we imagine there is a disagreement between the two
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chambers? And thus settling the dispute through the joint committee,*™ and what is
meant by the same formula? And the Legislative text? According to our point of view,
the constitutional founding used the expression "to vote and to approve" in order to
emphasize that the parliament does not have the right to discussion and amendment,
but treats the text as orders and this is opposite to view of the others.®¥

In this context, we note that there is ambiguity and omission to regulate this
issue in the Organic Law No0.99/02 as well as the internal regulations of the parliament
as well as the Constitution, which thus leaving it without explanation.

4- Opinions :

By conclusion, there will be two opinions:

First: With the treatment of the draft amendment as an ordinary law which gives the
Parliament the possibility of debate and amendment, which went to Dr.Said
Bouachair™™ and others.

As we have seen in so it is that Parliament has no right to debate and amendment
but must treat the text as treating orders which resulting to not imagine there is a
disagreement between the two chambers that the only text will be subject to a vote in
the same format, either by yes or no, in order to preserve the unity of the project and
its cohesion; and Parliament can reject and adopt an anti-draft article 177 of the
Constitution.

In short, the Parliament according to our point of view does not have the right
to debate and amend, but has only the right to vote and approve or reject.

Second What are the required majority to the vote and recognition?

The matter is clear in 1963-1976-1989 Constitutions1989, as the required
majority in 1963 Constitution is the absolute one; in 1976 constitution is a two-thirds
within the People's National Assembly, and three-fourths majority when the
amendment concerns the provisions for amending the Constitution in accordance
with Article 193; we may unofficially refer to what is meant by a majority of 2/3 or %,
1s it the audience or the members of the Council as a whole?

In 1989 Constitution, where there is only one kind of legislative texts, namely
law, the majority is the same as required to vote on regular texts, namely the ordinary
majority. But in 1996 Constitution, we note that there are three types of legislative

texts, so which text we adopt? what is the required majority? Is it the majority required
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for the ordinary text and the order? Or is it that required for organic laws? (Absolute
majority, Article 123).

In this field, neither the Constitution nor the Organic Law 99/02 regulating the
relationship between the government and the parliament nor the internal systems of
the two chambers nor the practice, nor the Constitutional Council clarified this
matter; and even jurisprudence overlooked on this topic which raises the required
majority problematic.

According to our point of view, the required majority should be that of the
deputies in line with what is required for organic laws following 1963-1979
constitutions where there was a contrariety in required majority between the
constitutional amendment and the ordinary laws.

Third, parliament session in both chambers "to amend the constitution without
passing to referendum."

This method is inspired from the French constitutional experience in 1958
Constitution in terms of Article 89 of which states the possibility of not resorting to a
referendum when the President decides to refer the project to parliament held in the
form of a Conference (congres) and in this case, the required majority to be the three-
fifths of the votes cast.

The same mechanism was adopted in 1989 Constitution under Article 164,
which stipulates that «f the Constitutional Council saw the draft constitutional
revision does not affect at all the general principles governing the Algerian society and
human and civil rights and liberties, does not affect anything fundamental balance of
powers and constitutional institutions and the ills of his mind possible prime Republic
to issue a law pertaining to constitutional revision without submitting it to a
referendum if it obtains Three-quarters of the votes of the members of the National
People's Assemblyy. In the sense that the legislature adopted a new choice was not
unusual and 1s a logical, so that if the constitutional amendment is significant or not
prejudicial to the general principles governing the Algerian society and human and
civil rights and liberties, does not aftect anything fundamental balance of powers and
institutions, so what's to resort to referendum while there are representatives of the
people who can leave the amendment as long as there was a reasoned opinion by the

constitutional Council to do so.
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The same selection was adopted in 1996 Constitution under Article 176, taking
into account the existence of a new institution, namely the Nation Assembly and thus
both chambers of parliament will meet together in a form of the Conference; and the
required majority would be three-fourths.

This technique 1s inexpensive and practical of being excludes resorting to a
referendum, as long as it is not dragged by the prejudice to the constitution of the
aspects mentioned, there is no objection to its adoption, and has been invoked on two
occasions 2002-2008, and in both cases resorting to text of this article raised
considerable debate on the doctrinal, political, media and popular levels. ¥

Since the first relates to the fact that the text of Article 03 of the Constitution,
which 1s the Arabic language as a principle of society when they were adding a new
paragraph, a "Tamazigt is also a national language," where some considered it
prejudices one of the principles of Algerian society at the time. But at the second time
in 2008, it aroused considerable controversy both politically or legally.*¥
Fourth, in the case of the parliament's rejection of a draft constitutional amendment
draft

We distinguish two cases in this area:

First, in the case of the project, which will pass on the referendum, which
inevitably will pass to parliament before resorting to a referendum, the elected council
could reject the project in theory, and in this case it raises the following question:
What are the legal implications of this rejection? If the matter does not pose any
problematic in1963-1976 constitutions in view of the unity of the political leadership,
the unity of the parliament, the unity of direction and unity of the Party, the problem
raises with 1989-1996 constitutions.

The legislature relied on one possibility, that is the approval of the National
People's Council in 1989 Constitution and the approval of both houses in the 1996
Constitution on the project, but in the case of rejection, the Constitution did not
provide for any solution or impact or procedure knowing that the parliament is made
up of several parties, then we have to wonder about the fate of this project?

— Is it as if it was not?

— Or does the President may bypass the parliament?

— Or could the project be reconsidered and returned to parliament again?
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Fundamental questions must be asked and answered as they may be put in
practice with no solution from a legal point of view, except for the case of rejection
by the people, where law is considered null and void if rejected by people, and cannot
be submitted again to the people during the same legislative period.

In this regard, we note the constitutional formulation that has ignored this
matter supposing that the will of the President of the Republic cannot be rejected as
he above the authorities and his decision can’t be refused.

We can say that the president, before resorting to the amendment, consulted
with all parties to receive the consent of the majority.®™ It is what happened in 1996
Constitution and what is currently going on in the draft amendment to the
Constitution by Mr.Ahmed Ouyahia to conduct the consultation.

In this we emphasize on one necessary thing is that the president cannot
overcome the Parliament in the case of rejection, because it is a fundamental violation
to constitution, thus the President can readjust his project and submit it again to the
Council in subsequent sessions. We can also talk about the dissolution of the
Assembly and resort to early legislative elections.

Second, in case of the project approved by Parliament without resorting to a
referendum.

Through the provisions of Article 164 of 1989 Constitution and article 176 of
1996 Constitution, in this case, which it was originally found in order not to resort to
a referendum, we point to the ambiguity in some terms that brook interpretation,
where the phrase "Possible for the President of the Republic' and "directly
without submitting it to a referendum’' have many aspects, and that is what led
the Constitutional Council in his reasoned opinion No.08/01,*"® on the occasion of
the amendment of 2008 constitution , in mind 1 — the recent recital to explicitly
saying “The effect that this procedure does not exclude the resort of the president of
the republic to referendum if this law did not gain three-quarters of % votes of the
members of the two parliamentary chambers. “

This is what was  ./By Dr. Bokra Idris, who says that resorting to this method
1s linked with the conditions and specific restrictions in constitution, however, the
availability of these combined conditions, the text issuance remains constrained by the
will of the president, who can enact the text directly without resorting to a

(xvii)

referendum’
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But it was contrary to what happened in Algeria on November, 1989...despite
the fact that Article 192 of 1976 Constitution requires the necessity adoption of the
National People's Assembly on the Constitutional Amendment Bill by a majority of
two thirds of its members, the option of resorting to a referendum is still in the hand
of the president due to the above-mentioned historical considerations, as the
constitutional review process, when proposed and adopted, is subject to the discretion
of the President of the Republic alone, especially the matter of recourse to a
referendum because of the ambiguity of terms, so they do aim to maintain the
dominance and superiority of the presidency on the rest of the institutions in the
Algerian constitutional experiment.®*® This is the opposite to French case because of
the clarity of words and terms.

Whereas Article 89 of the French Constitution was very clear when it states
that: «... but the revision draft won’t submitted to referendum when the President
decides to transmit it to Parliament, which will be summoned in a form of
conference ...» therefore if it is resorting to this choice by the President of the
Republic, he cannot resorting later to the referendum, and this restriction is by the
Constitution explicitly, and in the same context, Dr.Said Bouchair believes that the
opinion of the constitutional Council, especially in the last recital was wrong, where
the constitutional Council exceeded the constitutionality of this procedure for
constitutional amendment and it turned into a tool to put pressure on parliament.

In saying that «this procedure does not exclude a recourse by the president of
the Republic to a popular referendum if this law did not gain three-quarters of % of
votes of the members of the two parliamentary chambersy is nothing more to be only
a departure from the requirements of the notification because it did not ask him to do
so, and therefore it’s a political orientation affecting the credibility of the constitutional
Council, thus it turned into a tool to guide the position of the members of parliament
and to warn them and squeeze them from the possibility of taking a position opposed
to the draft amendment, so clearly, the circumstances in which the draft amendment
was put were not appropriate in terms of timing, which came ahead of presidential
elections, and the emergence of formal urgent signs to suggest the willingness of the
president to canditature for a third time, which can be achieved only through an

amendment to Article 74 of the Constitution.
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In this context, we note that the President already indicated that he wants to
amend the constitution on several occasions 1999-2004-2006*" and for the fear of
failure of the draft amendment, the power doubled its pressure on the Constitutional
Council to be used as a guide to the parliament on the one hand, and on the other
hand, the temptation of Members of parliament to increase the salaries and
compensation and grants on the other hand, so the justification of the constitutional
Council is a political justification. "

But Dr.Said Bouchair when citing arguments and evidence on the exit of the
Constitutional Council out of rightness relying on the establishment of resorting to a
referendum in the case of the Parliament's (both chamers) rejection of the constitution
amendment project, does not interpret its position accurately towards this matter i.e.
in the case of rejection, is it possible to bypass the parliament?

The recourse to Article 176, originally, was due not to resort to referendum,
but if sitting in both chambers of Parliament decided to reject this project, it is
imperative to follow the procedures set forth in Article 174 if the president decided to
resort to a referendum because there is no other way out of Chapter Four of the
Constitution, and therefore the opinion, which says that by Dr.Said Bouchair «that
the founder of the Constitution gave the president of the republic a choice when he
used the word" possible "and the word" direct "and" without "un resorting to people in
the absence of quorum set of votes for referendum, a view that makes the president
overriding the parliament .

[t must be in the context of the conditions and limitations set forth in Article
176 of the project for a three-fourths majority %, in this case the president can resort
to a referendum to consolidate the situation and show the president's popularity™"®
and this is a waste of time, effort and potential, as long as the Constitution on states
this option to avoid referendum, why does the president resort to referendum, though,
meaning that, he had to apply Article 174 from the beginning.

Thus, the bottom line is that if the project was rejected by the parliament, we
cannot resort to a referendum, but all the way back to article 174 of 1996Constitution,
which corresponds to Article 163 of the 1989 Constitution.

Because the term “possibility” related to resort to referendum only applies to
the case of the project approval by the Parliament meeting, and thus enactment process

without resorting to a referendum to be directly in the case of acceptance, and there
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1s a possibility of resorting to a referendum, subject to an approval by Parliament and
the quorum is achieved.

[t remains to point out that the required majority is three-fourths majority vote
of the members of both chambers of parliament and not three-quarters of votes of
those present members, opposite to France, where the article provides three-fifths of
the votes cast in accordance with Article 89 of the 1985 French Constitution.

4— The role of Parliament in proposing the constitutional amendment

In Algeria, this requirement seems elusive, whether in theory or in practice, so
we note the absence of any role for Parliament in proposing a constitutional
amendment in both the Constitution of 1976 or 1989, and this confirms the priority
and single-point initiative amendment which is the Presidency.

But the constitutional founder has allowed the National Council of the
possibility of the proposed amendment by an absolute majority™™ repeated, and
under Article 177 of 1996 Constitution, which states that «three quarters % members
of the houses of parliament gathered together to propose a constitutional revision to
the President of the Republic, who can submit to a referendum and issued it in the
case of approval.»

Through this article crippling trend 1s clear in front of parliament to propose a
constitutional amendment™™ and the difficulty is reflected in several points, who calls
to prepare a proposal? Who calls Parliament for the convening? Can the President of
the National Assembly calls for the convening of Parliament without the consent and
knowledge of the president?™™ and other points that indicate the impossibility of
achieving a constitutional amendment with these conditions, procedures and
limitations, and therefore it’s a formal theoretical right only to balance between the
president and parliament in the initiative, especially if we know that to make a simple
comparison to what it is the case in France or neighboring Tunisia, Morocco,
Mauritania where it is clear the outweigh of presidency institution on parliament.

In France, it Members of Parliament can initiate to review the Constitution,
both members of the National Assembly or the Senate, in the same way adopted to
propose legislative texts and under Article 89 of the Constitution of 1958 and the same
applies to the voting process. In Tunisia, under Article 143 of the Constitution of

2014, which states that «the President of the Republic or a third of the members of

O — el ¢ pad) ) jRagall 38 5al) [ 2020 by coualid) sandl iy 1a¥) agladl g o ) sieual) ¢ gAY Alaa




the People's Congress have the right to initiate a proposal to amend the
constitution ...».

As for the approval of the voting shall be by an absolute majority of the deputies
on the principle of the amendment and a majority thirds of 2/3 of members on the
proposal, so we note that one-third of the members of the Council can initiate to
propose the amendment as long as the initiative is governed by later voting and
approval of two-thirds majority (2/3) after the approval of the amendment in principle,
this is the same thing in the Constitution of 1959 as amended by Articles 76 and 77
thereof.

It is the same thing in the Kingdom of Morocco in successive Constitutions, (***)
where the members of the House of Representatives and House of Councilors have
the right to initiate constitutional amendment in the same way as in the bill, under
Article 172 and 173 of the Constitution of 2011, where one member of a two
chambers or more can propose to amend the Constitution, but the approval and vote
should be by a majority of two thirds of members of each house.

As well as for Mauritania under 1991 Constitution amended in 2006, as a third
of the members of the House of Representatives at least can claim the revision of the
Constitution under Article 76; for the voting and approval, will be two thirds of the
members of two thirds majority. Thus, through the above, it is clear that these
countries provided an opportunity for Parliament to enable its members to propose to
amend the constitution; later the approval and recognition remain a matter of
something else over sighted by the majority determined by the constitutional founder.

What we want to achieve it is a necessity to leave a reasonable and logical
sidelines before the members of parliament in line with the geographical environment
and historical context in which it allows the participation of Parliament in this process.
Something else must be mentioned is that this initiative provided for under Article
177 of 1996 Constitution by being subject to suggestion, and remain so until the
approval of the president on one of two things in theory, namely:

1. Refer of the proposal to a referendum, and issued in the case of approval, with the
same generally accepted procedures.

2. Issuing the proposal if approved by the President of the Republic without
submission to a referendum when the initiative was serious and acceptable from the

tip, and it should be the correct understanding of the provisions of Article 177 and not
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the other concept to the effect that ignore this initiative(™™) and here poses the
tollowing question: What is the fate of the proposal if not issued by the
President or did not forward it to a referendum?

Conclusion:

At the conclusion of this study , we can conclude that the role of parliament in
the constitutional amendment process is still far from what is stipulated in the
Constitution, thus there is a difference between what i1s enshrined in the text and
political practice; Parliament is only, a meant by decision-makers, a follower,
supporter, explainer, acknowledging, accepting, recorder of the wishes and directions
of the President, and through practice and realism, and all evidence supports this point
of view, in the sense of outweigh of the presidency, in all cases and stages, so some
points are suggested, perhaps to elevate political and constitutional practice, and give
a decent stature to Parliament representing people first, and in line with the
geographical and historic surroundings, including;:

— Emphasis on the need to place the constitutional amendment process and review in
accordance with Part IV of the Constitution without the other and follow the
procedures set forth in this section.

— Clarifying the role of parliament precisely in the constitutional review process under
Article 174 in terms of the possibility of debate and amendment or not, or in terms of
the constitutionality and legitimacy of the bypass parliament and go for a referendum
in the event of non-approval of the project.

— Suggesting a review of some compositions and formulations that carry interpretation
of constitutional review.

— Easing the required majority in the initiative and the proposal by the House of
Representatives to 20 deputies or a member of the National Assembly and retain the
absolute majority of votes of the deputies or the majority of the two thirds majority
and then % National Assembly members each separately.

— Clarify the fate of the proposal submitted by the members of Parliament carefully,
i.e. obligation to the president by a clear duration of time.

In the last hope, we hope to take these suggestions into consideration at the earliest

opportunity of constitution amendment.
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The principle of freedom of trade and industry in the algerian legal system
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Abstract:

The study deals with the principle of freedom of trade and industry as one of the basic requirements
of the market economy system which was adopted in Algeria from the late 1980s, according to a legal
approach aimed at rooting the principle, by demonstrating his place in the pyramid of the hierarchy of
legal norms in the state, then to examine the results of its recognition on public economic activity in its
two forms, finally, exposure to its borders, where it adheres to restrictions aimed at maintaining the
public economic order in the state.

Keywords: freedom of trade and industry, freedom of competition, public economic activity, public

economic order, regulation.
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