J| Ak

¢ ﬂWﬂﬂl’-‘»«“

pomat ) g =V el -

punnd of Nl Soner ol L
el ol il o

Journal of Political Science and Law
bexsateny seefe peindndd pond

aglall dlxe
uytdu MM‘

SR Auladt

Issue : May 2020.N° 22 Vol :04

A K

A

LaJ\ Y La»..-‘; 491;\4\‘ ..a.,l),m
Democratlc Arab Center

For Stratrgic, Political §Economic Studie

INSN 25630 Prim
ISSS JGax% Ocline




O8] 5 Apalaual) a slall dlae
Ol L) (3 yauai A Al s Al o
Aabiad) @ slall & & ganl) g bl Hall Jlacas Aadl) i
Al sall ) dpaliy)
Alaall Jsall e 5l
ISSN 2566- A+27 : S 5SW HlaaY)
"Journal of Political Science and Law" is an international
peer-reviewed journal
Issued by the Democratic Arabic Center - Germany - Berlin
The journal is concerned with research studies and research
papers in the fields of
political science, international relations, comparative law and
policy, and national or
regional institutional systems
ISSN 2566-8056 Online

MY IR

)
Apalad) 9 Aanti) i) bl jall o) j8agal) o gad) S sall
doalai®y) g

bl -y 2
Germany :
Berlin 10315 GensingerStr: 112 Tel: 0049-Code Germany
030- 54884375
030- 91499898
030- 86450098
mobiltelefon : 00491742783717

E-mail : journal@democraticac.de



Aol Jo 2,201 g

@A Plisll SU sy
des e

Lolall Zidllly ol o,
Sole 4l .

2 %«#‘-3

Al Ll pall ol sl 3S5L0 ooe suas — 04ulzli— 2020 511 / Le225al-0ig3Lall g Asoliaadl aglall Alme




Aol Jo 2,201 g

: dealall Ll

Willey oy oS Aol els Ebig Sl S gl SN K
AP =3 JE Al B8yl 5.0 ¢
oA Uil dasldt desleed) o ghall £ B3l @B, 20) B3lo jidas sluis i g
i e Db et el B9l SBMNAg sl pghall Slaud ALY fole) ala 5 4
A2 dnalr dewlond) aglally B5id-) BASS Sl dusS jles 5 &
AP Gslnd! aghall 2o ) Gyl B3kl Cpibrad ol s
LS— A9l BRI AL drwland) pghall 3302 @ Jus
PP = e sl &gl S Amslonnd) aghal) (3 3lan¥) Jg3) Chowsy
Bl — jpogw daslr ol ! pglall Sl e GBS 0 1 s
A =ikl dasler 3901 By dawleedt aghall Sl B33 p0 o S8
Cpbim 3T ) plimelr 3LadYly Lol aglall B Swl ¢ U S1gr
A=l daslr b glllg drlond! o ghal) 2SS Skl ASjle guis .
B Al Olucss dnalr—irlond ! aghall &S Slaud 20 el S e
A L1 el i 9lllg dwleed) palalt LSS Sl iy e 3 4
s = Ad gl drslr — Ueluns Bl Ao gof 350ll s U /5 @
e = deres you Aewlend) pglall B3ll— Lo ypd /> ¢
= Olaels a5l dral B3kl —Ri9ld dalus /3 ¢
AP = 8w sl — 3 8 el [ 4
AP = Oyl — o I3 dmelr — o2 Blewi— 15 Jbe /s 4

Bl == Eewld) pglall Swi= (gl Ogdnw jlas /5 &

Al Ll pall ol sl 3S5L0 ooe suas — 04ulzli— 2020 511 / Le225al-0ig3Lall g Asoliaadl aglall Alme




ddal) uu-u@é

i )P T Y )
-45Lae Aulys crally wid1-(2015-2011) Jeddiddf Aolins § Bouzmil| SlBUaIl jleiiu Al

01
I The Impact of Renewable Energy Investment on Employment Policy (2011-2015) -
India and China Comparative Study-

)Sbg,”—M)j CL’).A ESMG dasls> - ‘al.ﬁm gﬁb /a.b

)SL,QJ|—3M daals> - ;l_‘?)a.a.ﬁ.pw /a.b

— Lo gl oLaddl Bl — 5151 § Sleta¥l olosall Sl § Ao AW 3, 15Y1

E- Administration in the field of social security in Algeria - Medical card form-

[ G|

Sl Al sl 2L Al (Boasdl - slpa ilyas/s
Sl Al sl (2L Aasly (Bydondl A8 -Jole 11,3 /s

i~

RESAY p.qs" Sl ¢ 940 ‘3 gl {aUé.i."j Okl "ad g sgu

The limits of “totalitarianism” of international law and International order in
light of the United Nations Charter

fepall— bl uelsd) i Aaale ol ST ()

El

S 0g3latly dadl Og3lall 8 dulys Aibo ol @St al8a] dsitis

Implementation of national arbitration. Provisions
A comparative study between Yemeni law and Jordanian law

ELQ.D:X\ daolzdl - g,’)u&a.” dox ) e Slasa
;Lu-u}’] a-!.al."- - ‘_S)A-Il‘ o> 43.“.!.;& uLAj.”.L/.G )

LS

K BN EUER PSRN (R TR U WS (R PSR SRV P NER |
Overseeing the deliberations of the elected local councils between
administrative and judicial oversight
S5l (BuSSs 1955 g1 20 Analer - (58 cru o

clrllli-gyadl Jolyiaud 13S0 04ulzll-2020 L1 /gle - 22: suadl-Grgilally dsalisd| pglall dlme




ddal) u-a-u@j

101 Lo 3903 e - Jasag¥ 3yl Aalain § oM 22 ¥l i gLl Bylacedl ool i3
ddoat!) Auyloald ddiloes Aclols dwlys

Legal and procedural protection gaps of refugees in the Middle East - Egypt as
model An analytical and thorough study of practice

- e 8yl Zasle-Lidall 3uds,8¥1 culaalyl) 208« il b 2]
(09/08) 03, &yl sy asuld | Silel oY g3ls U § Jsaill e sl sl a8

The provisions of executive seizure of movables under the civil and
administrative procedures law n° (09/08)

=
N
[9)]

(303201) U359~ 7 Liye sebsmld Anale sl pylally Boimdl IS L ASHLie (65,5 .

—
S
=

i g3l g s 2ylie "l ) HALIL1" oyl Ayl lesedl e § 2yl Sl Losel!

The Administrative Communes During The French Protectorate in Morocco
"The Sultanic Zone": A Historical and Legal Approach

(capill) LU Gualiedl a Anale — 2Lad ¥ pslally Lls¥1 &S ¢ (gl As) deefs . b

156 prisme de la logique corporatiste et de la pluralité des modes d’'influence
AL blaif soiady s9idl] zigeil y9biio o ciptll ot/ Aiyo

Abd-elhamid BenKhattab - Université mohamed 5 -Rebat - Maroc
Amrani Badr faculté de Droit - Akdal -Rebat - Maroc

=y
N
(@]

Political measures taken in order combat poverty in Algeria.

Silpdl § piall amdlt Bisnl] dewliad! Solsly2Y1

Dr. Ahmed Brady University Center Tamanrasset
Ahmed Hamdha PhD student Tamanrasset University Center Teatche

clrllli-gyadl Jolyiaud 13S0 04ulzll-2020 L1 /gle - 22: suadl-Grgilally dsalisd| pglall dlme




danl) uuu@j

(k] The extent to which the sons of Jordanian mother married to a foreigner have
the right to Jordanian nationality “a comparative study”

"4 Lae Ay "8y ¥ Audadls aredl § il (0 A g AL A ¥ aY1 el Al sa

Dr. Mohanad Ahmad Mahmoud Sanouri
Faculty of Law Applied Sciences University Kingdom of Bahrain

213 The Role of Parliament in the constitutional amendment Process
- Between the provisions and practice in The Algerian Constitutional
Experience-

-3l Ay gannd! Ayl § Aylally oY1 o - siwnd ]yl Akee § GUAI 595

Dr.Sayeh Boussahia, Univ. of Larbi Tebessi, Tebessa, Algeria,
Dr. Maamar Boukhattem, Univ. of Larbi Tebessi, Tebessa, Algeria

clrllli-gyadl Jolyiaud 13S0 04ulzll-2020 L1 /gle - 22: suadl-Grgilally dsalisd| pglall dlme




plia pls.do (2015-2011) Sl Auolso § B3oizmil | liladl jlatine] il
sl Et.a.‘g.po.!:a..b —a5,la0 Ay il i dl-

-355Lae dwlys ally did1-(2015-2011) Sl Aabiss 3 Banzmil | SBUat! jleiiu] A5G

The Impact of Renewable Energy Investment on Employment Policy
(2011-2015) -India and China Comparative Study—

S35 59 7 Lye golB dasle - alia A /3.

Phd-3auhiwd Aasls - sl Ay o /ob

.QARJ-U

Y DU s i) Sl Bgmeal) Bypis Y1 B8l Sl Olinal sy ols s Y slasl s g Jeldl e Aidly cpall e
i il @il faS Bl Sl et F olas¥l Ol e ulel S0 Bl OV5 . 25LaBV) Lugiad i 25MEeN)
S slin WIS s Wast Lo oladl) s JoW) ST e ) Jonsdl pllad ol (o5 Y1 olelbadl (s o Sliis ) o3 sl
3odoel) UL Al il 36 blg)l a b o onibane Syl e ST Jrad) lelie b2 e dsiall UL gl g
ol Lals e (Sl dodl mgll o it @ cpterns ol s 3 ohlazad) i e Gabgn ) foridl dnlw Sz Lo
@ lekzed) Bl 3L Aesibe Bolg Bpe 2lall Sluled) 0685 OF (g aotndll Sl plas (3 Wlasll Stme 1) Buldl @l oo
Loadaedl B

gl (bl (rall (Badml) Ul ez de bl SledS

Abstract :

China and India are among the countries that have adopted the green economy, especially
after the depletion of fossil energy resources associated with environmental pollution, due
to irrational production patterns to achieve their economic development. Because energy is
an essential pillar of the economy, renewable energies have been chosen as a sustainable
strategic energy alternative. Which leads to changes at the level of other sectors, especially
the employment sector, which is the first affected by these changes. What makes us pose a
problem is how does the renewable energy strategy affect the outputs of employment
policies in China and India? Starting from the hypothesis of the effect of the renewable
energy strategy on the outputs of the employment policy, which depends on the amount of
investments in this sector. Depending on our research on the descriptive and statistical
approach, we concluded that to achieve positive results to raise the level of employment in
the renewable energies sector, the formulated policies should be flexible and clear, backed
by a policy will to invest in renewable energies.

Key words: investment, renewable energies, China, India, jobs.
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1 world bank group, Photovoltaic power potential China 2018, https://solargis.com/maps-and-gis-data/download/china,
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4 Jaiswal Anjali, New Report Series: India's Burgeoning Solar and Wind Energy Markets Jumpstarting Job Growth, NRDC,
August 25, 2014, from: https://www.nrdc.org/experts/anjali-jaiswal/new-report-series-indias-burgeoning-solar-and-wind-
energy-markets, Check it out on: March,20, 2017, On the hour: 09.00.
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Government of India, 2013, p138.
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6 Dev Mahendra, Expanding productive employment in India, op.cit, p5.
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9 Majid Nomaan , The Great Employment, Transformation in China, International Labour Office, Geneva, Working Paper,
No195, 2015, p15.
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6 Secretariat ren21, renewables global status report, 2015, p33.

7 Secretariat ren21, renewables global status report, 2015, ibid, p37.
8 Irena, 2016, op.cit, p96.

9 Irena, ibid, p5.

B Lol cnlys . pall JolyiaalI3S,0 2020, 5,01/ sks .08ulll 225uall .0r93Lillg Auolined ] pglall Alma



plia pls.do (2015-2011) Sl Auolpwo § B3oizmil | lilall jlatin] 50
sl Et.a..uyo..»:a.‘b —a5,la0 Ay il i dl-

Losae caylsg 36000 ilumiuly 3yaie § Unall 1 g lazel 1 (e sbig . aloall clyutd slid 2ewyuall ol ol
%2012 A (35 Aaglng 9000 8,0ak| Ay 9K Hpanaddl BBl a3 § > &1 8yLull Lingas

sl cmall oo ST Baumill BTl Jlme § aslsgll o Lad) bums 2.3

UK 29 iy cruall 3 Slakill (e Lo gammas Baczmill Bl s 3 Lasuey casllsgll &lamiul il
casllsgll sue 3 53T L sy casllsgll sdn cLidy dxsll pedly sholally deyudl i (o hlaall Gou 248, -
*soazall Gl Jles 3

Luadid) 2163 (o B Sligike pludinly (Auedd] Auigi 93 S Slaall puivas gllad 3 aa¥-
9409, S|

of S ¥l 8ol sl Slogd & caniall/ s ssll HLS wlial Boamill GBI Gyw paias duboys-
* sl S Ladll 5,09 3 Lalazl J @05 Lee loall § gaill Aoy e Lo (uSats (319l il s

e L 1355 g oyt ) god (all pue J] (6950 Lo Bl 8Ll Jlms § Al ciluolewdl (g0t -
il gl il smiael J) oy oLayLadil 8599 83zl lBlall 3 Lot

(el Z YD)l ozl SlBUall Boae S>3 350 6y . Anaddl AU 2ol aladl syl 805 -
® Boazmall SN Jlme G(JLeadl) oo diiael] cosyutlly caSAll oo Agllally 2enlill LAl pass J) 4505
sl

Aol aa¥ 2 ol Lotd svinalledmaliad) 8L 048] 13) Jiatidl] Salabino e Loloms] Saizmal) Bl il ¢3S
2o Adond) Goudl 3 Lz ly G Slumddl @) Aall dpmall AT Lo gag . 2uibo ol Al colusliwd| (3 Al
Gl il 3 o G sl gl Slamiul o piey @ I3 o Y] Ay Bazill cili¥ally g56%1 sl
et sl Ll (e Lo (uSail ) sl g9 02014 e Lpe ool 1 LgagSim 3 Lsaliadl 83131
Sl @0l LS M8 cdamial @ caslbsll 3lus ) 6ol Las Lplelhad 3 dolanadl ) z 1) a2l Jbs
Lo ga9 ) Jeaddl) dols Jiddll 2ST (0,8 315 ding ollatld¥! 3oL J) Boazall cilBlal) § LesSxl el
il mall Gy (e IS 4L

s 2l Cagls e Jelanll @ Lgigpe gty 35 Leld Soumal) lBlall plad 3 Sl claliw e Lo
)l oo ASY Bazmill lilall Jlee § Blouall Gamtd rall laliw 4 cammi Lo gy Algal] Zumlils
Luoall 1 45 Aa8lhe cigrss OGe Bzl LAl HLetlad le¥ il oloss oF LS Jlstll e clgin

1 Irena, ibid, p96.

2 Secretariat ren21, renewables global status report, 2016, p41l.

3 Irena, renewable energy and jobs annual review, uae, 2016, p11, p12.
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Abstract:

To keep pace with the current global developments in the field of information technology,
Algeria resorted to the use of these technologies in many ministerial sectors, including the social
security sector, through the introduction of the electronic card system, known as the Shifa Card. From
a legislative point of view, Law No. 08-01 of January 23, 2008, supplementing Law No. 83-11 of July 2,
1983, relating to social insurance, was issuedin order to legislate this card along with organizational
texts including Executive Decree No. 10-116 of April 18, 2010, which specified the contents of the
electronic card for the socially insured and electronic keys for treatment structures and health
professionals, and the conditions for its delivery, use, and renewal.

key words: Healing card (Shifa card), socially insured, public service, social security, electronic key
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The limits of “totalitarianism” of international law and International
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Abstract:

The Charter of the United Nations is the cornerstone of international law and order after World
War II. The Charter, created under the name "We the peoples of the United Nations", guarantees
certain "inclusiveness"”. The development of the United Nations from fifty-one founding members to
a giant international entity consisting of 193 sovereign states from all over the world, this
development indicates that this document on which the global organization is based
"comprehensive" for different civilizations, cultures and institutions. However, there are many
problems associated with this "totalitarianism". Which calls for an in-depth study on the reasons
and manifestations of this "totalitarianism" and the way to achieve and achieve it, especially in light
of contemporary international relations, the new situation for the twenty-first century, and the
requirements it requires to draw and plan alternative strategies and strategies, closely integrate
international law practices, and formulate theories of international law With modern
characteristics, they are all very urgent and important tasks.

Key words: UN Charter, totalitarianism, International Law, Order, Civilization, Culture
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“_LEFORT Le totalitarisme, encore une fois », in Traverso Enzo, Le Totalitarisme. Le XXe siécle en débat,
Paris, Ed. du Seuil, 2001, pp. 790-791.
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Abstract:

This research dealt with the implementation of the national arbitration provisions in
accordance with the national legislation in both Yemen and Jordan, where the implementation of the
arbitration award depends on the position taken by the parties to the dispute, either they will
implement it amicably whenever they agree to that after they verify its validity, either explicitly or
implicitly, or refrain from Its implementation, through research in the view of Yemeni law and
Jordanian law along with the view of jurisprudence and the judiciary, the researchers have followed
the comparative descriptive analytical approach, because scientific analysis achieves greater
feasibility and effectiveness by comparing it with other legislation, and with the aim of clarifying the
different opinions in the legislation subject to comparison, Besides b When the judiciary endeavors,
and clarifies the efficiency of both of them, in a way that contributes to achieving the desired justice,
a comparison has been made between the Yemeni and Jordanian legislation, since the researchers
are working in universities in the two countries, and to achieve the scientific and practical benefit in
both countries, and the study has reached some results and recommendations.

Key words: Implementation - Arbitration Provisions - Arbitration Parties - Arbitration Law.
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Overseeing the deliberations of the elected local councils between
administrative and judicial oversight
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Abstract:

The legislator granted the local administration many powers, a large part of which is exercised
by the elected council, but in return the legislator subjected the council's deliberations to
administrative control inspired by the traditional French model, especially the control of the
Municipal People's Assembly.

The manifestations of trusteeship over the deliberations of the local councils are ratification
with its implicit and explicit types, nullity in its absolute and relative types and solutions as an
exception, but the legislator in state law No. 12-07 replaced administrative cancellation with judicial
cancellation regarding oversight of the deliberations of the State People's Assembly, contrary to
municipal law No. 11-10 Who kept the administrative cancellation.

Keywords: Local administration, deliberations, solutions, administrative cancellation, judicial
cancellation.
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Abstract:

The study has put spot on the forms of refugees’ protection on the level of procedures, legislation and
laws, and clarify the gaps impact on the international protection of refugees, as introduction to evaluate the
efficiency of the different legal framework, with apply on the situation in Egypt. The study concluded that
there are many protection gaps, which some attributed to lack of National legislation, Inefficiency of
International Legal frameworks and some to procedures.

Therefore The Refugees host countries and United Nation of High Commissioner for Refugees-
UNHCR should adopt national policies and strategies that reduce and mitigate the protection challenges
facing refugees and address gaps in protection by harmonizing their refugee protection policies with their
international obligations and the need to review the legal framework Which regulates the situation of
refugees.

Key Words: Refugees, Protection, Protection Gaps, Law relevance
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3. According to the Human Rights Committee, the right of every child to be registered immediately after birth and have a
name (Article 24(2) of the ICCPR) is closely linked to a child’s right to special measures of protection, and it is designed to
promote the recognition of the child’s legal personality (UNHCR, Human Rights and Refugee Protection Self-study
Module 5, Vol. 11. ,15 December 2006.
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! In the report of high commissioner “Note on international protection “that submitted to the UN General Assembly stated
that “so vital for the prevention of statelessness, by waiving specific birth registration requirements and ensuring the birth
registration of children belonging to minorities. United Nations, General Assembly, A/AC.96/1085, 30 June 2010.
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Abstract:

The provisions of the executive reservation on the movables owned by the debtor are carried out
under Law No 09/08 in accordance with two main stages; beginning with submitting the executive bond
owned by the executing creditor with the fixed right and the executive bond derives its legal argument from
the documentary contracts and the minutes based on a lawsuit filed by the creditor in the bond The
executive, while the second stage of this procedure is to enable the creditor to perform the implementation
procedures by force on the debtor's movables that may be executed, so that the executive bond fulfills all the
substantive conditions and the formal conditions prescribed in the legal texts and Included in the civil and
administrative procedures law, The study of the subject of the provisions of executive attachment on the
movable acquires special importance, as attachment to movables owned by the debtor is considered as the
legal framework regulating the creditor's right to recover his money, and as a result of the development of
transactions and the necessity to keep pace with the justice sector for each newcomer, new provisions have
been introduced in implementation and the main objective of this is to study and discuss the provisions
Concerning the executive seizure of all movables owned by the executing debtor against him.

Keywords: Executive reservation, movable, the creditor, the debtor, executive bond.
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The Administrative Communes During The French Protectorate in
Morocco "The Sultanic Zone": A Historical and Legal Approach
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Abstract:

Dir through this article, entitled « The Administrative Communes During The French Protectorate in
Morocco "The Sultanic Zone": A Historical and Legal Approach », we tries to tackle The Communes as one of
the important administrative systems which France relied on after imposing its protectorate on Morocco, to
frame its inhabitants in the rural area, while relying on municipalities in the cities. These Communes were
regularised by lots of laws (Dahirs) and declarations since 1916, when the first law (Dahir) was issued, until
The Independence of Morocco in 1956. Hence, this article will try to tackle this topic, based on several legal
texts whose contents have varied between the organizational aspects and creating or cancelling communes
or appointing their members.

Key words: The Administrative Communes, The French Protectorate, The Sultanic Zone, Morocco, Tribes.
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RESUME :

La profession médicale au Maroc est une profession instituée par le haut. Cette construction
verticale s’oppose avec l'essence de cette profession, a savoir 'autonomie professionnelle. Cette
derniére s’entend d’'une agrégation d'une pluralité de facettes des pouvoirs médicaux (pouvoir
professionnel, politique, culturel...). En fait, ce mode de construction professionnelle a sans doute
permis a une élite médicale de s’insérer dans les spheres décisionnelles et d'exercer de facon
continue une influence sur le processus décisionnel provoquant, une hétérogénéité des modes de
représentation des intéréts et une diversité des répertoires d’action employés.

Empruntant aux approches néo-corporatistes et pluralistes, cette contribution essayera
d’analyser sociologiquement la représentation professionnelle médicale marocaine, en s’appuyant
simultanément sur les métamorphoses qui touchent les répertoires d’action.

Mots clefs :1a profession médicale, modes de représentation, la logique corporatiste, modalités
d’'influence, répertoires d’action.
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Introduction

La profession médicale parait au Maroc comme une profession élitiste, autonome
et prestigieuse. Cette situation privilégiée est le résultat des tentatives des réformes qui
ont été lancées par I'Etat depuis 'indépendance. Ces réformes ont pris en considération
non seulement I’élaboration de la politique de santé du royaume, mais, visaient aussi la
mise sur pied un modele de représentation des intéréts, propre, capable de limiter le
champ d’action du corps médical, chacun dans son domaine. En réalité, I'existence de
I'autonomie professionnelle médicale comme produit spécifique d’'une agrégation des
facettes du pouvoir médical (pouvoir professionnel, politique, culturel...) nous interpelle
non seulement sur le mode de représentations des intéréts médicaux (mode néo-
corporatiste ou mode pluraliste ), mais, aussi sur la capacité de ce groupe d’intérét a
intégrer les spheres décisionnelles et d'exercer de fagon continue une influence sur le
processus décisionnel, provoquant deux dynamismes constants, un lobbying médical

fort et permanent sur toutes les décisions qui touchent le secteur de santé, et une

instabilité voire une diversité des répertoires d’action employés.
1) L’intérét de recherche:

Cette recherche porte un double intérét : D’abord, il aborde un aspect négligé par
la recherche en sciences politiques au Maroc a savoir la sociologie des groupes d’intérét,
en analysant, la profession médicale sous l'angle de deux approches: primo, une
approche néo-corporatiste initiée par PhillippeSchmitter, secundo une approche
pluraliste. Ensuite, il permettra un regard approfondi sur les tensions résultant de
I'intervention du corps médical dans le processus d’élaboration des politiques de santé
au Maroc en se focalisant sur les métamorphoses qui touchent les répertoires d’action

employés.
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2) Les buts de recherche:

- Analyser le mode de représentation des intéréts des médecins au Maroc dans le
but de qualifier le modele marocain selon la logique corporatiste ou pluraliste.

- Mettre en relation l'influence du mode de représentation des intéréts
professionnels des médecins sur les métamorphoses qui touchent les répertoires
d’action.

3) La problématique :

Quel est le degré d’influence des modes de représentation des intéréts des médecinssur

les métamorphoses des répertoires d’action employés ?
La réponse a cette problématique nous oblige a répondre a deux questions :

- Peut-on parler d'un systeme néo-corporatiste ou pluraliste en matiere de
représentation des intéréts professionnels des médecins ?
- y-a-t-il vraiment une articulation entre le mode de représentation des intéréts

des médecins et les répertoires d’action employés ?
4) L’hypothese centrale :

- Ce sont les modes de représentation des intéréts des médecins, forgées au
niveau sectoriel, qui détermineraient les types et les métamorphoses des répertoires

d’actions utilisés.
5) La méthodologie :

Concernant la méthodologie du travail, I'objectif de notre recherche, se prétait

mieux a la recherche qualitative que quantitative, en se basant sur deux approches :

- Une approche néo-corporatiste initiée par PhillipeSchmitter, qui voit le néo-
corporatisme comme « un systeme de représentation des intéréts dans lequel les
individus font partie d’'un nombre limité d’organisations, auxquelles 'adhésion
est obligatoire. Celles-ci sont organisées de maniere hiérarchique et différenciées

par secteur économique. Enfin, elles sont reconnues et parfois créées par I'Etat
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qui leur accorde un monopole de représentation dans leurs secteurs spécifique

en échange d’'un certain contrdle dans les processus de sélection des dirigeants et

de formulation de demandes politiques?... ».

- Une approche pluraliste qui attribue aux groupes d'intérét une fonction
d'agrégation des préférences individuelles, et insiste sur la présence d’une
pluralité d’organisations professionnelles segmentaires et anarchiques en
interaction, en dehors de toute intervention active de I'Etat. Les seuls freins que
celui-ci imposerait aux groupes résideraient dans un filtrage et une
hiérarchisation de leurs demandes.

A)La médecine au Maroc: idéal-type des professions et modes de
représentation des intéréts:

La profession médicale demeure au Maroc, le symbole de la réussite sociale et
universitaire.Profession prestigieuse, élitiste, archétypique, bénéficiant, d'un fort
prestige social en raison de ses liens historiques avec les dynasties?, la haute
administration et les spheres d’influence (leaders politiques, les syndicats....). Ce
rapprochement entre les médecins et les détenteurs du pouvoir leur accorde une
hégémonie par rapports aux autres professionnels. En effet, autopsier la profession
médicale implique de s'interroger sur l'étendue de ses pouvoirs, ses fondements (1) et

sur les voies par lesquelles la profession se représente (2).
1) Les fondements des pouvoirs des médecins :

L’étude des pouvoirs des médecins suscite principalement le retour, a la théorie
de domination professionnelle (Professional dominance theory) développée par des

auteurs tels Everett C. Hughes, Howard Becker, Eliot Freidson, et aussi aux travaux de

"Emiliano Grossman et Sabine Saurugger, les groupes d’intérét, action collective et stratégies de représentation,
Armand colin, 2™ ed, 2012, p 77

’Akhmiss Mustapha a cité a titre d’exemple : DrAbou Al Ala Ibn Zohr, médecin de sultan Moulay Yossef lbn
Tachafine (la dynastie Almoravide), le Dr Mohamed Ben Abdallah ben Said SoulaimanilissanEddin Ibn Al-Khatib,
le médecin célébre de la dynastie mérinide, le DrAbou El Kacem Ben Mohamed El Ouazir El Hassani,le médecin
de sultan EL ManssourEddahbi(dynastiesaadienne).....Akhmisse. M, « Histoire de la médecine au Maroc, des
origines a I'avénement du Protectorat», histoire des sciences médicales, Tome XXVI - Ne4, 1992, p 263-264.
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Patrick Hassenteufel sur la relation entre I'Etat et les médecins en Europel. En fait,
I’étude sociologique de la profession médicale au Maroc n’a pas empruntée les voies
desétudes sociologiques (partis politiques, syndicats professionnelles...) pour deux
raisons : la premiere concerne la vocation des facultés de Droit au Maroc qui préférent la
science politique par « en haut» (étude des lieux prestigieux et des objets nobles de
'Etat) que celle « du bas » privilégiant I'application des méthodes des sciences sociales?.
La seconde raison renvoie a la question de I'opacité de la profession médicale et son
caractére qui ressemble a une élite professionnelle rendant I'acces a I'information quasi
impossible.

Il est évident de dire quela problématique de I'hégémonie de la profession
médicaledécoule sur le plan sociologique de 'existence d’'un pouvoir médical qui se
manifeste sous différentes facettes? : une premiére relative au pouvoir professionnel qui
reflete I'autonomie professionnelle (c’est-a-dire 1'autogestion), et qui repose sur trois
piliers : le monopole des soins, la position dominante dans la hiérarchie des soins et
I'autonomie au niveau de la pratique médicale*. La deuxiéme facette renvoie au pouvoir
politique qui se cristallise par la capacité légitime d’influence des médecins (en tant que
groupe d’intérét) sur les décisions publiques en matiére de santé>. De plus, a ces deux
facettes qui fagonnent l'identité professionnelle des médecins, s’ajoute une autre
autorité a caractere sociale, purement culturel, permettant aux médecins d’exercer deux
types de fonctions sociales : la réinsertion sociale et le controle social®.

Il va sans dire que cette juxtaposition des micro-pouvoirs forme la colonne

vertébrale de la profession médicale a savoir l'autonomie professionnelle. Cette

! Principalement l'ouvrage de Patrick Hassenteufel, les médecins face a [I’Etat, une comparaison
européenne,presses de sciences po, 1997.

’Mouhamed Madani, Taleb Belghazi, 'action collective au Maroc de la mobilisation des ressources a la prise de
parole, Série : essais et études,N°30, publications de la faculté des lettres-Rabat, 2001, p 90.

3Raymond Hudon, Elisabeth Martin et Maxime Perreault, « Le pouvoir médical et le défi de la collaboration
interprofessionnelle. Trois cas de figure », Recherches sociographiques, volume 50,N°2, ed le département de
sociologie, faculté des sciences sociales, université Laval, 2009, p 321.

4PtarickHassenteufeI, « Vers le déclin du pouvoir médical, un éclairage européen : France, Allemagne, Grande
Bretagne »,pouvoirs,N°89,puf, avril 1999, p 51.

> Patrick Hassenteufel, les médecins face a I’Etat, une comparaison européenne, op cit, p23.

® Paul Starr, The social transformation of American medicine, New York, basic books, 1982. Cité par
PatrickHassenteufel, les médecins face a I’Etat, une comparaison européenne, op cit, p 26.
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autonomie, dans le cas du Maroc, est le résultat d'une longue bataille au cours de
laquelle, les médecins ont écarté la pratique de la médecine précoloniale qui s’est
caractérisée par une médecine populaire!(magie, de l'astrologie, de pratiques
d'exorcisme, et de l'utilisation de quelques préparations d'herbes médicinales.) et ont
installé les bases de la médecine moderne et du savoir médical. Ce mouvement
réformiste s’est renforcé par I'inauguration de la premiere faculté de médecine au Maroc
en 1962 (la faculté de médecine et de pharmacie de Rabat) provoquant une diversité des
modes d’organisation collective des médecins.

2) Modes d’organisation collective des médecins au Maroc:

logiques néo-corporatistes ou pluralistes :

Le recours aux paradigmes néo-corporatistes et pluralistes permet d’expliquer
les modes d’organisation collective d’'une profession dans un systéme politique en
changement et offre un autre angle pertinent pour suivre le processus d’évolution des
formes de protestation sociale?. En réalité, aprés 2011, au Maroc, suite a la prolifération
des protestations sociales(professeurs, médecins, infirmiers....), a commencé a mettre
en place les ingrédients de l'institutionnalisation du dialogue social par son intégration
dans le corpus constitutionnel3 et la création d’'une diversité d’instances de médiation et
de représentation®. Ce phénomene d’hyper-institutionnalisation du dialogue social,
entre I'Etat et les groupes d’intéréts a poussé certains auteursa parler d'un néo-
corporatisme en gestation>.

Il est évident d’affirmer que la caractérisation d’'un modele comme étant néo

corporatiste se base sur trois criteres: Une domination par un groupe d'intérét (une

p. Moussaoui, O. Battas, A. Chakib, « Histoire de la médecine au Maroc pendant le Protectorat », histoires des
sciences médicales, tome XXVI, Ne 4, 1992, p 293.

2PtarickHassenteufeI, « ou en est du paradigme néo-corporatiste », politix, volume 3, N° 12, 1990, p 81
*’article 8 alinéa 3 de la constitution de 2011 dispose que « les pouvoirs publics ceuvrent a la promotion de la
négociation collective et a I’encouragement de la conclusion de conventions collectives de travail dans les
conditions prévues par la loi... ».Voire constitution de 2011 publié par le Dahir du 29 juillet 2011, bulletin
officiel N°5964 bis (28 chaabane 1432), du 30 juillet 2011, p 1905.

*On cite ici a titre d’exemple, le conseil supérieur de I’éducation, de la formation et de la recherche scientifique
(article 168), et le conseil de la communauté marocaine a I’étranger (Article 163 de la constitution marocaine
de 2011).

>Abderrahim El Maslouhi, « Le corporatisme territorial contre I'Etat-nation, Politiques publiques et lien national
au Sahara occidental », I'année du Maghreb, volume 7,cnrss, 2011, p 210.
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domination partielle), une monopolisation de la représentation par un groupe socio-
professionnel, et enfin unerégulation dans le processus décisionnell. De plus, on
détectera plus loin que ces attributs se vérifient, incompletement certes, dans le cas de
'ordre national des médecins, considéré non seulement comme un organe de médiation
professionnelle créé par I'Etat pour assurer la représentation médicale, mais aussi
comme une structure élitiste a vocation monopolisatrice proprement néo-corporatisteZ.
A coté de ces traits néo-corporatistes, des signes du modeéle pluraliste sont plus
apparents au Maroc, surtout par I'agrégation de trois critéres. Primo, la présence des
organisations qui représentent la profession médicale, dont la base est fonctionnelle.
Secundo, une autonomie nette par rapport a I'Etat.Tertio, une diversité dans la
structuration, c'est-a-dire que les organisations peuvent présenter des structurations
diverses, susceptibles notamment de faciliter la prise de parole de la base.ll va de soi que
cette fragmentation de la profession médicaleest le résultat d’'une articulation de deux
dynamismes : la spécialisation sur la base d’'un développement d'un savoir scientifique
et des actes propres (gynécologie, dermatologie, urologie...) et la définition des intéréts
en rapport avec la spécialisation, ce qui explique le nombre croissant des organisations
médicales3 visant a promouvoir les différents segments de la profession médicale et a

défendre leurs intéréts?.

En somme, la présence de deux configurations de la représentation médicale, a
savoir une représentation institutionnalisée incarnée par une organisation quasi-

monopolistique a vocation corporatiste (ordre national des médecins ) et une

! patrick Hassenteufel, les médecins face & I’Etat, une comparaison européenne, op cit, p 184.

’En effet, I'article 2 loi de 08/12 relative a I'ordre national des médecins dispose que « .....Il représente la
profession médicale auprés de l'administration et apporte a son concours, a la demande de I'Etat, a
I’élaboration et a I'exécution de la politique sanitaire». Voire la loi 08/12 relative a I'ordre national des
médecins promulgué par le Dahir portant loi 1-84-44 du 21 Mars 1984 relatif a I'ordre national des médecins,
bulletin officiel N°3725 (17 /Joumada 2/ 1404), du (21/03/1984), p 111.

*Au Maroc, chaque segment médical développe sa propre association et sa propre corporation ce qui a
contribué a la naissance d’une pluralité d’organisations dont le nombre exacte reste inconnu vu I'absence
d’une enquéte fiable sur ce phénomeéne raison pour laquelle qu’on se limitera seulement a donner quelques
exemples, comme : Association des gynécologues prives, association marocaine des médecins psychiatres,
association marocaine des médecins biologistes, college marocain des médecins spécialistes du secteur
libéral, collége national des médecins du travail, amicale des cancérologues......

*Patrick Hassenteufel, les médecins face a I’Etat, une comparaison européenne, op cit, p 121.
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représentation fragmentée et segmentée cristallisée par une
hétérogénéitéorganisationnelles professionnelles médicales, permet de qualifier le
modele marocain comme étant un modeéle hybride contenant des ingrédients du modele
pluraliste et certaines caractéristiques du modele néo-corporatiste provoquant par
conséquent, des métamorphoses sur la maniére de défense des intéréts et sur les

modalités d’influence.

B) Défense des intéréts médicaux et pluralité des modalités d’influence :

Au Marog, le corps médical est considéré comme un interlocuteur privilégié de
I'Etat grace a ses mobilisations récurrentes et aux ressources d’action employées. Le
mouvement des médecins au Maroc est né dans un contexte politique autoritaire qui
s’est caractérisé par linterdiction de toute protestation dans l'espace public. Ce
mouvement a connu, apres 2011, des changements qui ont touché la forme de
protestationainsi que lesrépertoires d’action.De ce fait, il s’agit dans le cadre de cette
recherche de comprendre la particularité de ce groupe d'intérét, en termes des
ressources d’action publique, d'une part, (1) et des répertoires d’action collective,
d’autre part (2).

1) Néo-corporatisme médical et ressources d’action publiques :

L’institutionnalisation (en tant que processus spécifique du paradigme néo-
corporatiste) entraine un épanouissement des pratiques corporatistes, telles que,
'octroi des ressources financieres et administratives liées au statut d’instance de droit
public (réglementation administrative, dotation financiere, surveillance de 'exercice de
la profession...), et la spécificit¢é des modes d’action collectives!. En effet, dans le
contexte marocain, le lobbying médical se base sur la mise en place des tactiques
d’influence, qui sont menées en particulier par des segments professionnels. Ces
derniers cherchent a exercer une influence directe aupres de décideurs publics, sur des
sujets liés a leurs propres intéréts privés, économiques ou professionnels. Et si, le role

consultatif, accordé a l'ordre des médecins, implique pas forcément un pouvoir

!Ibid, p 168.
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décisionnel direct sur le processus d’élaboration des politiques de santé, il permet de
constituer une expertise médicale mobilisable en vue d’influencer le processus
décisionnel via la production d'informations scientifiques. Ce role de lobbying est
considéré aujourd’hui, comme, un mythe bien-fondél, car il s’entoure d’'un haut degré de
confidentialité et de mystere.Une situation due en grande partie a ce que les médecins
privilégient leur statut d’élite professionnelle.ll s’agit, certes, d’'un travail de pression
exercé dans l'ombre ce qui explique le recours souvent a des ressources plus
particulieres.

Historiquement, les médecins se sont imposés comme une élite professionnelle
capable d’imposer ses intéréts aux pouvoirs publics grace a leurs mobilisations
récurrentes et a leurs ressources d’action employées. D’ailleurs, une des caractéristiques
marquantes de cette élite médicale reste incontestablement les typologies des
ressources d’actions publiques employées. Ainsi, il convient de dire que cette notion
(ressources d’actions publiques) occupe une place particuliere dans I'analyse classique
des groupes d’intérét2. Pour les économistes, la problématique des ressources est le
facteur clé dans 'analyse du succes des activités de pression et le principal argument
mobilisé pour critiquer la théorie pluraliste3. Le concept, en réalité, renvoie aux moyens
qui offrent aux acteurs une capacité d’agir et qui leur assurent un pouvoir. Ces
ressources peuvent avoir trois formes : financiéres, sociales et sociétales*.

Toutefois,ces ressourcesne prennent pas seulement la marque financiere, malgré
I'importance dela dotation financiereoctroyée a I'ordre des médecins®, qui lui permet

d’organiser périodiquement des colloques, des séminaires, pour intéresser le public sur

'Frédéric Pierru, « un mythe bien-fondé : le lobby des professions de santé a I'assemblée nationale », les
tribunes de la santé,Volume 1, N°14, presses de sciences po, 2007, pages 73 a 83.

> Emiliano Grossman, Sabine saurugger, les groupes d’intérét, action collective et stratégies de
représentation,Paris, armand colin, 2°™ édition, 2012, p 13.

*Idem.

*Idem.

>L’ordre des médecins a recu une subvention de 40 millions de dirhams suite a une convention signé par 'ordre
des médecins avec le ministre de la santé et le ministre de finance et de I'’économie en 29 Juillet 2015.
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une question ou tenter d'imposer un théme ou une thématiquel.Autrement ditles
ressources financieres ne sont pas les seuls qui importent dans le jeu d’influence.Les
ressources sociales et sociétales sont des éléments clés dans un systéeme politique. Pour
les premiers, elles refletentle degré et le mode d’organisation de la profession médicale
et soncaractere hybride (pluraliste et néo-corporatiste), le caractere élitiste de la
profession et son degré d’institutionnalisation incarné par I'ordre national des médecins
et enfin les contacts noués au sein du cercle décisionnel. Par contre, les ressources
sociétales concernent plus largement la perception de la profession au sein de la
société?, en d’autres terme, comment les médecins usent ces représentations sociales
(idéal-type des professions, profession défendant l'intérét général (santé publique),
profession a valeur sociale privilégiée...) dans leur actions d’influence vis-a-vis les
décideurs publics ? L'exemple du conflit entre la caisse nationale des organismes de
prévoyance sociale (CNOPS) et les gynécologues privés en 2019 sur les dépenses des
frais des césariennes, est significatif. En se présentant, comme défendeurs de la santé
des mamans via leur communiqué (20 Avril 2019), intitulé « Tous au Service des
Mamans », les gynécologues privés ont bloqué la décision de I'organisme gestionnaire
apres intervention du ministre de la santé.

Finalement, le degré d’institutionnalisation n’a pas, seulement des effets sur les
ressources d’action publique, il affecte la forme de leur action, en d’autres termes, les
répertoires d’action publique.

2) Lobbying médical et métamorphoses des répertoires d’action

des médecins

Les relations entre I'Etat et les groupes d’intéréts se repérent dans des contextes
politiques et institutionnels précis3.En fait, 'analyse classique des groupes d’intérét a

montré ses insuffisances en matieres d’analyse de I'action collective, donnant naissance

" Pour Michel Offerlé: « organiser un colloque, faire une tribune, c’est montrer comme organisation sa
capacité a intéresser un public techniquement compétent sur la question... ». Voire Michel Offerlé, sociologie
des groupes d’intérét, Paris, Montchrestien, 1998, p 121

*Emiliano Grossman, Sabine Saurugger, les groupes d’intérét, action collective et stratégies de représentation,
op cit, p 13.

*Ibid, p 131.
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a un nouveau concept d’analyse sociologique, sous l'appellation,«les répertoire
d’action » qui renvoie aux travaux de Charles Tilly (1984-1986) et qui le définit comme
«les moyens établis que certains groupes utilisent afin d’avancer ou de défendre leurs
intéréts...il s’exerce généralement sous la forme d’influence aupres des décideurs
publics lors de la mise en agenda des problemes spécifiques». De méme, Emiliano
Grossman et Sabine Saurugger avancent que ces répertoires d’action ne sont pas
neutres. Ils répondent a des logiques subjectives qui sont influencées par des variables
telles que : le contexte étatique, le domaine politique, les ressources financiéres, sociales
et sociétalesZ.Pourtant, et sans vouloir adopter un schéma linéaire ou un classement
hiérarchique des conjonctures politiques derriere ces changements(l'ouverture du
systéme politique marocain, crise de la représentativité professionnelle...), nous
remarquons que l'action des médecins passe du caractere pacifique, au cours des années
1990, au caractere violent a partir du début des années 2011.

Devant la diversité des répertoires d’action, plusieurs auteurs ont essayé de faire
une modélisation sur la base des études empiriques comme le cas de Jean Menaud3,
EmillianoGrosman et Sabine Saurugger4. Pour notre cas, nous avons opté pour la
classification de Michel Offerlébasée sur trois dimensions: le recours au nombre, le
recours a la science et le recours a la morale>.

Dans le cas du recours au nombre : la manifestation et les gréves constituent deux
pieces centrales de ce dispositif. Dans notre cas, si I'ordre des médecins privilege des
relations des négociations et des consultations, les médecins du secteur public (cas du
syndicat indépendant des médecins de secteur public)préferent la confrontation avec le
ministere de la santé, ce qui explique, le nombre croissant des greveset des

manifestations. Pour les greves, la tendance est passée de 3 greves en 2015 a 4 en 2017

!Ibid, p 16.

’Ibid, p 15.

*Jean Menaud retient cing procédés : la persuasion, les menaces, le sabotage de I'action gouvernementale, le
role de I'argent, I'action directe ... voire Jean Menaud, Nouvelle étude sur les groupes de pression en France,
Paris, A. colin, 1962.

*Les deux auteurs distinguent cinq idéal-types de répertoires d’action : La négociation, la consultation, le
recours a |'expertise, la protestation, la juridisation, et la politisation......Emiliano Grossman et Sabine
saurugger, les groupes d’intérét, action collective et stratégies de représentation, op cit, p 16.

> Miche Offerlé, Sociologie des groupes d’intérét, Paris, 2¢me édition, Montchrestien, 1998, p 109-110.
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et 17 en 2018. Pour les manifestations, une petite augmentation a été constatée en
passant d’'une seul manifestation en 2015 et 2017 a 2 manifestations en 2018.

Le recours a la science par le biais de l'expertisescientifiqueoctroyée aux
médecins par voie reglementaire constitue le deuxiemeélément de force de cette
catégorie, I'exemple de I'avortement sert ici d’illustration. En réalité, la décision de
légaliser I'interruption volontaire de grossesse (IVG) et d’élargir les cas permis a été
prise sous la pressionde I'expertise médicale octroyée par les associations de la société
civile comme le cas de I'association marocaine de lutte contre 1'avortement clandestin
(AMLAC)(I'organisation des congres et des séminairessur I'avortement, construction
d’'indicateurs et d’'indices opposables aux statistiques officielles! ).

Reste un dernier répertoireutilisé récemment par les médecins de maniere
intensive a savoir le recours a la morale ou la scandalisation. Scandaliser c’est énoncer
qu'il y a scandale, en le décrivant, en le montrant en le photographiant, en le télévisant?
(photographier les femmes qui accouchent par terre, le sang et les déchets dans les
salles d’opérations, les patients aux couloirs des urgences...). Par conséquent, plusieurs
pages d’internet ont été inaugurés dans ce sens, telles que(les scandales de secteur de
santé).

Conclusion :

En guise de conclusion, I'hégémonie de la profession médicale par rapport aux
autres professions, 'hétérogénéité des modes de représentation des intéréts médicaux
et la diversité des répertoires d’action employés (entre l'institutionnel et le
protestataire) sont des facteurs clés qui ont permis aux médecins de développer des
dispositifs d’influence spécifiques rendant, d’'une part, le corporatisme médical comme
un espace d’interaction au sein duquel sont négociés les contenus des politiques de
santé, et d’autre part, le secteur comme arene de conflit entre les décideurs publics et les

médecins.Ce rapport conflictuel entre les médecins, I'Etat et le mode

Y« Chaque jour, prés de 800 avortements clandestins sont pratiqués au Maroc dont 600 médicalisés et 200 non
médicalisés », entretien avec Pr Chafik Echhraybi(président AMLAC), cité par Marc-Eric Gruénais, « La
publicisation du débat sur lavortement au Maroc. L'Etat marocain en action», [lannée de
Maghreb,N°17,Dossier : genre, santé et droits sexuels et reproductifs au Maghreb,cnrs, 2017, p 220.

? Michel offerlé,Sociologie des groupes d’intérét, op cit, p 123
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d'institutionnalisation de la représentation sont donc les variables clefs permettant
d'appréhender les différentes dimensions de la représentation médicale et ses modalités
d'intervention dans les politiques de santé. Ainsi, l'analyse sociologique de la
représentation professionnelle médicale permet de dégager des signes du paradigme
pluraliste et des symptomes du modele néo-corporatiste rendant le cas marocain
comme étant un modele hybride ou un néo-corporatisme médical a la marocaine
ouvrant le débat ultérieure sur l'articulation entre les deux dimensions et comment la

coexistence peut modifier la typologie des répertoires d’action employés.
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Introduction

Different countries, organizations and governments all over the world strive to
combat poverty and reduce it. It is one of the most difficult problems in societies and
complexity because it is linked to several different determinants, such as social, political,
economic and security conditions. It is a situation in which an individual or society can
not earn income. Financial means and the foundations necessary to live within the
lowest acceptable levels of well-being within the environment in which they live, and we
mean the necessary foundations to provide both financial income and adequate housing,
health, food, security and others.

Algeria, like other countries in the world, is experiencing widespread poverty,
especially since the mid-1980s following the economic crisis and low oil prices. The
state adopted a policy of economic openness to the free market by attempting economic
reforms aimed at obtaining financial balances and improving major economic indicators.
Many enterprises layoffs, to high unemployment, high poverty, low standard of living of
individuals.

In the early 2000s, Algeria adopted various strategies to combat poverty, and
adopted several support programs to help the individual to meet the minimum
necessary requirements and improve his standard of living, from providing
employment, even with a limited income, and access to decent housing, in addition to
the creation of various unpaid subsidies. Al-Dafa aims to help citizens cover some of the
necessary costs that they may not be able to afford. It has also established and
strengthenedassistance agencies in combating poverty and unemployment, expanding
access, simplifying administrative procedures and eliminating bureaucracy. Fair level of
social justice through the adoption of digitalization developing a national database
within a network linking all the states of the country, to facilitate the control of subsidies
and to avoid duplication of benefit we ask the mainlegal question:To what extentthe
legal meganisim are effective to reduce poverty and jobless in Algiers? And what'’s
the role of Algerain bodies for fight agnaist it?

Statement of the problem
1- In terms of poverty and unemployment?
2 - What is the reality of poverty and unemployment in Algeria?

3 - What are the bodies contributing to the reduction of poverty and unemployment in
Algeria?
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Significance of the study

The scientific significance of this subject is reflected as a subject of interest to
researchers because of its importance in enriching the library as well as its importance
in highlighting poverty in Algeria and the extent to which the Algerian state seeks to
reduce itsThrough the adoption of strategies and policies that contribute to reducing
this phenomenon and the role of national bodies in achieving sustainable development.

Purposes of the study

-Try to highlight the reality of poverty and unemployment in Algeria.

- Analysis of the reality of poverty and unemployment in Algeria.

- Reviewing and evaluating policies and strategies adopted by the State to reduce this
phenomenon.

- Highlighting the tasks of the bodies fighting poverty and unemployment in Algeria.

Study hypotheses

- Since the policies adopted by Algeria to achieve economic and social development, this
contributes to the reduction of poverty and unemployment.

- Algeria's success in reducing poverty and unemployment depends on the need to adopt
a set of policies, strategies and institutional and regulatory reforms.

Methods of study

Our study of this subject requires reliance on a set of scientific methods. We rely on the
case study methodology. We took Algeria as an applied study of the problem of poverty
and unemploymentStudying all stages, formulating hypotheses, then collecting,
classifying, analyzing and interpreting data.

The statistical approach; where we relied on collecting a lot of information from
multiple sources and clarifying the relations between them and followed the following
steps began by identifying the problem (poverty and unemployment in Algeria) and then
formulate the hypotheses as mentioned earlier and to develop procedural definitions
and then collect statistical data and tabulation and presentation and then analyzed and
finally we explain it and show that Through our study of some statistics and
independent variables and fixed (poverty and unemployment) in Algeria.
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To answer this problem, wesuggested a plan:

Chapter one: the programs established in the framework of the fight against
poverty.

Section one: school subsidies "School Solidarity Program".

Section two: Housing Benefits and school health care program.

Section three:The Social Network Program.

Section four: Cells of Solidarity Cells.

Section five: The Program of Covalent Collective Development.

Section sixth: Drivers.

Section Seventh: Other Programs.

Chapter two: the organs and bodies to help fight poverty in Algeria.
Section one:Ministry of National Solidarity, Family and Women's Issues
Section two: The Directorate of Social Activity and Solidarity of the State
Section three: The National Employment Agency and others agencies.
Section four: The Social Integration Authority for Certified Youth (CID).
Section five: Social Inclusion Activities Authority (DAIS).

Section sixth: The Social Development Agency (ADS).

Section sevan: The National Agency for Supporting Youth Employment (ANSE]J).
Section eighth: National Agency for Microcredit Management (ANGEM).
Section nine: The National Unemployment Insurance Fund (C NAC).
Section ten: Special Fund for Social Solidarity

Section eleven: National Agency for Investment Development( ANDI)
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Chapter one: Programs established within the framework of the fight against
poverty.

In order to alleviate the phenomenon of poverty in Algerian society, the Algerian
government has adopted several programs to combat it, aimed at the disadvantaged
groups, in order to meet their basic needs at least.

Section one: school subsidies "School Solidarity Program": In order to enable
orphans and children from poor families to continue their education, and in order to
enhance learning opportunities among needy families, the State has made several efforts
to create school conditions, including:

1 - Financial subsidies: The creation of a special school()grant worth two thousand
Algerian dinars (2,000 DZD) for every needy child registered in the institutions of the
Ministry of National Education and every disabled person in specialized educational
institutions as the government also decided to increase the value of the solidarity
schooling grant, which currently benefits about Three (03) million pupils, estimated at
three thousand (3000 DZD) to five thousand (5000 DZD), which are intended for the
benefit of vulnerable groups. The amount of the annual study allowance estimated since
1994 was increased by: 400 DZ and its valuation to 3,000 DZ For each child in the three
phases(), primary, intermediate and secondary to benefit from this allowance more Of
the nine (09) million teachers, the municipalities will pay this grant to parents without
income through the Social Solidarity Fund for Local Communities, which confirms the
will of the state to stand by these groups and help them in order to ensure the same
levels of sponsorship and good preparation and granting the same opportunities and
opportunities Excel in their studies3.

2 - school tools: where benefited in 2011 about 2579859 pupils from the portfolios and
coveralls and various tools.

3. Providing school transport: By encouraging municipalities to conclude agreements
with private partners to ensure school transport, the number of buses allocated for this
year reached 4565 buses.

4 - Free textbook: Where the benefit of the needy pupils and sons of the sector of the
textbooks for free.

WArticle 01 Presidential Decree No. 2000-270 of September 19, 2000 establishes a special scholarship for the
benefit of school children and disadvantaged JR No. 56 p.

4 dated 20 September 2000.

@Article 02 of Executive Decree No. 19-239 of 04/09/2019, fixing the amount of the study allowance,0.G No.
53 dated 04/09/2019.

®) (Posted 01/09/2019 Date 10/09/2019) https://www.ennaharonline.com.
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5 -The provision of school feeding: The provision of free feeding service in the three
phases of a student, especially in remote and isolated areas, where the year 2012
subsidies for school restaurants amounted to 14.21 billion dinars.

6-School Health: where the provision of health service in the school district is composed
of general practitioners, psychologists and dentists in addition to paramedical staff,
where 1294 teams were registered in 2014 consisting of 1487 general practitioners, 721
psychiatrists, 1311 dental surgeons and 1868 Paramedical aid(®).

Through the above we note the serious will of the Algerian state to take care of the
vulnerable and disadvantaged groups and help them, to ensure the entry of natural and
good teachers for their children and enable them to provide school supplies and ensure
transportation for the enrollment of teachers in their schools, especially in remote areas
by strengthening the municipalities of their residence by all means necessary for that. In
order to enable the parents of the student to provide the necessary supplies.

To educate their children, through raising the value of grants and study allowances in
line with economic and social developments.

Section two: Housing Benefits To expand access to housing after the promulgation of
the 1989 Constitution, Algeria adopted a new approach in the field of housing through
the adoption of the real estate promotion activity, which aims to open the door to all
public and private dealers in order to participate in the completion of housing for those
with a substantial income. The State's interest in helping the needy and middle-income
groups to benefit from housing as the most prevalent has turned to the completion of
housing financed entirely from the state budget allocated to the needy groups, which
benefit in the form of monthly rental contracts payable. As for the middle classes, the
State has established the National Housing Fund (CNL), which provides financial
assistance and management to enable the beneficiary to acquire ownership of social
housing(®):

1 - Social Housing Program: This program came to meet the needs of the population in

the period between 1962 and 1977 financed by States with a budget determined by the
size of the project, but in the current period is directed to the vulnerable groups living in
tin houses or houses have been sabotaged by natural disasters Or other where the
income of the beneficiary family must not exceed the national average per capita
income.

“ Abbas Widad, The Role of Sustainable Development Policy in Poverty Reduction Case Study Algeria-Jordan-
Yemen, PhD Thesis in Economic Sciences, Farhat Abbas Setif University, 2018, p. 159.

®) Siham and Nasi, Urban Growth and the Problem of Housing and Housing, Master Note in Urban Sociology,
HadjLakhdarBatna University, 2009, p. 106.
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2-Covalent social housing program: A person benefits from this type of housing after
submitting an application and paying an estimated amount according to income and
housing area, where he is granted a loan provided that he has not benefited from social
housing or support from before and does not own a piece of land Its own.

3 - Development program housing: This program was developed in accordance with
the joint ministerial instruction No. 008 / K]JW / and on 01/03/1995 and instruction No.
01 /K] / / and on 08/04/1997, and is directed Also for vulnerable low-income groups
and residents of tin houses, this program is funded by the World Bank, but what is raised
in this program is that the beneficiaries do not have the necessary funds to develop it
and thus remain in the same form and space granted.

4. Rent-by-Rent Program: This type of housing was introduced in 2001 to alleviate and
support the applications received on the other types mentioned earlier. It is
characterized by the beneficiary obtaining ownership of the house through monthly
repayments. The national limit and not exceeding five (05) times, to be paid within a
maximum period of 25 years without the age of 70 years and to be paid the first amount
in four stages estimated at: 25% of the sale price.

The amount of the subsidy granted by the Fund is estimated at 700,000 Algerian dinars
(700,000 DZD). Acquisition of two million and eight hundred thousand Algerian dinars
(2.800.000 DZD)

If the subsidy is for restoration and / or expansion, the amount is determined on the
basis of a prior study approved by the competent departments of the Ministry of
Housing, but the amount of assistance does not exceed 700,000 Algerian dinars
(700,000 DZD)().

Section three: The Social Network Program a program created under Article 04 of
Executive Decree No. 94-336 of October 24, 1994, addressed to the poor segments of the
population. This program includes compensation for persons without income within the
framework of activities of public interest and the reward of solidarity:

1 - Compensation program for activities of public benefit: It is a process of
employment for young people of working age in the municipality workshops in activities
of public benefit that respond to the concerns of the population or their needs, especially
what was in the interest of people, groups or society, and these activities are designed to
support youth And improve the lives of disadvantaged and vulnerable citizens living in
socially disadvantaged areas. This compensation shall be granted to the benefit of
disadvantaged social groups and shall be used for a member or members of a family

©) BoustaEman, Rules of intervention of the National Housing Fund in the field of financial support for families,
Mohammed Khayder University of Biskra, Thinker Magazine No. 11, September 2014,
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without any specific condition except that the member is of legal age for work and is
unemployed in return for a monthly compensation determined by a joint ministerial
decree between the Minister in charge of Social Protection and the Minister of Finance.
The Fund supports the disadvantaged social groups to contribute to the coverage of
work accidents to which the beneficiaries are exposed. The amount of compensation for
the activities of public benefit in 2001 was set at 3000 DZD per beneficiary after it was
estimated at 2800 DZD between 1995 and 2000 to reach 5000 DZD in 2011().

2. Indemnity Bonus for Solidarity: This is a direct subsidy created by Executive Decree
No. 96-353 of October 19, 1996, supplementing Decree No. 94-336 of October 24, 1994,
relating to the granting of social network compensation, intended for the unemployed
and not You can benefit from the income derived from participation in activities of
public interest, this grant is estimated at 3000 Algerian dinars with an additional
amount of 120 Algerian dinars, which is paid monthly to each beneficiary for each
person under the sponsorship of the beneficiary, provided that the number does not
exceed three (03) Persons, all persons concerned as well as those with rights shall
benefit from the grant The following categories benefit from this benefit:

Heads of families or persons living alone, without income, over 60 years of age;

Heads of families or persons living alone without any income, physically or mentally
disabled who are unable to work;

- Women are heads of families without income, whatever their age;

- Blind persons who are paid equal to or less than the guaranteed national minimum
wage;

- persons over 60 years of age who are not in competent institutions and who are not
benefiting from any financial resources, sponsored by low-income families;

- disabled and incurable patients over 18 years of age who are chronically ill and have a
disability card and do not have any financial resources;

- Low-income families who provide for one or several persons with disabilities who are
under the age of 18 and do not have any financial resources and hold a disability card.

Through this program, the seriousness of the support of the various disadvantaged
groups, especially the disabled and the non-income groups, is noticed. The main
objective of this program is the social integration of the needy and the promotion of
social harmony while guaranteeing their basic social rights.

) Jaji Fatima, The Problem of Poverty in Algeria in Algeria's Development Programs 2005-2014, PhD Thesis in
Economic Sciences, Mohamed Khedr University, Biskra, 2014 p 167.
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Section four: Cells of Solidarity Cells (CPS): This program was created by an executive
decree n0.08/307, A specialized engineer in agriculture or economist depending on the
area of intervention of the cell, and a driver(®).

The creation of these cells aims to (9):

- Identify areas and pockets of poverty to which the activities of the Social Development
Agency will be directed;

- Identifying and counting the needs of disadvantaged populations;

Accompanying disadvantaged persons to benefit from the benefits and services
provided for in the legislation in force;

Accompanying disadvantaged population groups and associations in identifying and
completing local development projects(19).

Section five: The Program of Covalent Collective Development (DEV-COM): This
program is initiated and financed by the Social Development Agency on the basis of
socio-economic projects identified by the neighboring cells of solidarity with the
contribution of the population and their representatives. Deprived and waiting for the
state to respond to its basic requirements. This program came as a contribution to the
fight against poverty and deprivation and to improve the living conditions of
disadvantaged groups and encourage collective vigilance among them, through the
completion of the work of small grassroots facilities that respond to their initial need
and the objectives of this program are(11):

- Targeting disadvantaged areas and the most disadvantaged populations;
- Identify projects that respond to the needs expressed by beneficiaries;

- Selection and implementation of socio-economic projects of small size and simple
technology;

- ensure the participation of beneficiaries at a specified rate of 10 percent of the total
project cost;

® Article 07 of the Executive Decree No. 08-307 of 27 Ramadan 1429 corresponding to 27 September 2008,
0.G No 56 dated 28/09/2008.

© Article 08 of the same resolution.

@9 Article 02 of the same resolution.

D Asdaa Magazine - Issue No. 2 - for covalent collective development programs - March 2017
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-Encourages the beneficiaries to organize themselves for the purpose of following up the
completion of projects as well as the exploitation of grassroots facilities as soon as they
are completed.

The Agency has completed 2920 contribution projects since its inception until 31
December 2016 at an estimated cost of 8093 million dinars. These projects took the
following forms(12):

-1122 small-scale projects in irrigation, hygiene and public health;
-6 596 projects in public and rural lighting;

-7 297 projects in the rehabilitation and maintenance of solidarity sector centers, health
and neighborhood bases;

- 218 projects in different fields and networks;

- 210 social and cultural sports projects;

-189 projects in the field of opening of routes and isolation;

- 167 projects in neighborhood health facilities;

- 79 projects in the field of social projects "productive activities";

-40 projects in the field of rehabilitation and maintenance of schools.
-Two environmental projects

Section sixth: Drivers

1- Pre-Employment Contracts Program (CPE): It is one of the programs that aim to
provide job opportunities for young job seekers for the first time without professional
experience and holders of higher education -certificates and unemployed high
technicians. This program is run by the Youth Employment Delegation, which aims to
ensure and encourage job offers, encourage the integration of young graduates in the
labor market and encourage employees to employ them(13),

2. The Local Employment Initiative Program (ESIL): This program was adopted in
1990 to alleviate unemployment by introducing a new youth employment formula. This
program aims to establish paid employment with local institutions or administration on

12 Asdaa Magazine - Issue No. 2 ibid.

(33) BoudjemaaKoussa, Employment Policy in Algeria, "Pre-Employment Contracts as a Temporary
Measurement to Reduce Unemployment”, Master Note on Human Development, Mohamed Khedr University,
Biskra, 2006, p. 87.
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a local initiative for a period ranging from three months to twelve months. Jobs in the
service sector(14),

3 - Local Initiative Seasonal Works Program: This program is designed to create
intensive job positions with the aim of integrating young people without qualifications
into temporary jobs at the level of their municipality to gain experience enabling them to
obtain a permanent job position(15).

4. TUPHIMO: This program aims to help vulnerable and disadvantaged groups of
society by creating a large number of temporary jobs that do not require a high level of
technology or huge equipment in workshops concerned with the preservation of the
environment, forests, care of road networks and irrigation. By agreement between the
Ministry of Interior and Local Communities, the Ministry in charge of Urban
Development and the Ministry in charge of Labor(16).

5.Algeria White: With the participation of associations and local authorities, this
program aims to encourage young people seeking employment without income and
without qualification, especially those excluded from the school system, in order to
create profitable micro-activities for the benefit of these young people in the area of
cleaning neighborhoods and beaches. In the summer season. This program is part of the
Public Works Program, which requires intensive labor. To achieve the “White Algiers”
project, which aims to improve the citizens' environment and create intensive jobs for
unemployed youth, three national agencies are responsible for the flexible and effective
financing of this project: Social Development Agency ANSE], National Youth Employment
Support Agency and ANGEM. As for temporary and non-profit projects, they are financed
by the Social Development Agency (ADS) through the Public Works Agency for intensive
labor use. As for the permanent profitable projects, in the case where the cost of the
project ranges from 50,000 to 400,000 DZ, the youth are directed by the State Steering
Committee. For the project "White Algiers" to the National Agency for Microcredit
Management ANGEM, but when the amount is more than 400,000 Dz, young people are
directed to the National Agency to support youth employment(17).

YHaji Fatima previous reference, P168.

"% Haji Fatima, ibid, P, 168.

18 Chellali Fares, The Role of Employment Policy in Addressing the Unemployment Problem in Algeria 2001-
2004, Master Note in Economic Sciences, University of Algiers, 2005, p, 100.

(") Ben Kreina Mohamed Hamza A. Farahat, Assessment of the role of financial institutions in financing
environmental projects in Algeria.
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Section Seventh: Other Programs

1 - Program to maintain the positions of employment and withdrawal from the activity:
Through this program is compensated unemployment unemployment as a result of legal
suspension of the activity of the user or because of layoffs because of economic, where
The monthly compensation granted to the beneficiary is 7,000 DZD (7000 DZD), a small
amount that does not meet the basic requirements of individuals (18),

- Family grants program and compensation for the single wage: These programs grant
additional income to families whose employers are wage workers or pensioners where
family grants are paid to those who sponsor children of minors.

- The social security system programs are based on:

The national social security system which covers work accidents, diseases, occupational
diseases, deaths, etc.

- Compensation system and paid holidays.
-Pension system.

- Unemployment insurance system through deductible contributions from
participants(19),

4 - Projects of the Zakat Fund: a body operating under the supervision of the Ministry of
Religious Affairs and Endowments, started its activity in 2112, where he works to collect
the funds of Zakat and distribution to the beneficiaries, a basic project with an Islamic
solidarity dimension This project depends mainly on one resource, Zakat.

5 - Shops for the benefit of the unemployed youth distributed across the municipalities:
is a presidential project comprising 011 stores in each municipality aims to employ
young people and eliminate unemployment on the one hand and raise the level of
Algerian trade on the other.

6 - National Agricultural Development Program A.D.N.P: It is an agricultural program
aimed at achieving food self-sufficiency in addition to providing employment
opportunities for young people.

7 - Solidarity operations for the month of Ramadan: where contribute to this charity
mainly:

8) Exclusive and irrigation Nadia, analysis and measurement of poverty in Algeria, Master Note in Economic

Sciences, University of Mentouri Constantine, 2009, p 127.
@9 An inventory and irrigation Nadia, previous reference p 126.
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The Ministry of National Solidarity, Family and Women's Issues: It partially contributes
to financing the solidarity process of Ramadan through investigations conducted by the
neighboring cells of solidarity of the Social Development Agency, as well as lists of
beneficiaries of social subsidies located at the level of the directorates of social activity
and solidarity. During which the needy citizens are concerned with benefiting from
Ramadan subsidies.

B- The Ministry of Interior and Local Communities: which finance the operation
with the intervention of the Special Fund for National Solidarity within the limits of 6%
to 8%, and the rest is sponsored by the benefactors and private individuals. At the
municipal level, the municipal people's councils install municipal committees in charge
of implementing the solidarity process. They are weak incomes(29).

C-Directorate of Social Activity and Solidarity at the State Level: Under the
supervision of the governors, the directors conduct social activity and solidarity at the
state level with all procedures related to the acquisition of food parcels for the
contribution of the sector, which are complementary to the efforts of local groups in this
area by supporting poor, isolated or witnessed municipalities. Budget deficit. The
contribution of the National Solidarity Sector through the Special Fund for National
Solidarity for 2017 was set at 780 million Algerian Dinars, distributed(21).

Across the states based on the number of indigent persons registered with the state
social and solidarity directorates(22),

The total cost of the solidarity operation for the month of Ramadan for 2017 was about
7.797,310,506.15 DZD(23),

8 - Ramadan supplies program: It is a subsidy that was previously provided in the
form of basic foodstuffs during the holy month of Ramadan provided by the municipality
to needy families, and was replaced with a financial amount of 6000 Algerian dinars
within the ministerial joint decision between the Ministry of Interior, Finance and
Solidarity and the Ministry of Post and Telecommunications Dated 16 April 2019. The
process is financed through the municipal budgets and in the event of a deficit, the
statebudgets, the contribution of the Special Fund for National Solidarity, the potential
contributions of the Ministry of Religious Affairs, Endowments, and possible donations
to public beneficiaries and the properties placed in a special account, shall be considered
as a confirmation of the state to preserve the dignity of the citizen. Eliminating the

)previous reference p 126.
@ibid
)
)

—~
N
N

https://www.msnfcf.qgov.dz/?p=action_solidarite_ramadan, Date of review 10/10/2019.
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queues, saving time, and ensuring that the subsidy reaches its beneficiaries before the
beginning of Ramadan, as well as facilitating financial control of this process

1

Chapter two: Bodies and bodies to help fight poverty in Algeria.

In this section, we will discuss the most important instruments that have been
developed to help the unemployed to rise and invest, as well as to stand with other
vulnerable groups such as the disabled and low-income people, in the context of poverty
reduction and local development, as follows:

Section one: Ministry of National Solidarity, Family and Women's Issues: It is
concerned with all activities related to solidarity, family, women's issues and social
development. The Executive Decree No. 13-134 dated 29 Jumada 1434 corresponding to
April 10, 2013, has defined the powers of the Minister of National Solidarity, Family and
Women's Issues among the most important of these. Powers to mention:

- Propose a national strategy for the protection and promotion of persons with
disabilities, within a cross-sectorial framework;

- Support all actions aimed at ensuring, protecting and promoting disadvantaged groups
and improving their living conditions

- propose programs of action aimed at protecting and promoting the family, women, the
elderly, children and adolescents, especially the disadvantaged or in a difficult social
situation, as well as programs of solidarity towards youth and their implementation, in
liaison with the relevant sectors;

- Propose, develop and implement mechanisms and tools to combat poverty, exclusion
and marginalization, alleviate social vulnerability, and promote and maintain social
cohesion;

- [dentify and implement programs specifically targeted to social groups in a difficult or
disadvantaged situation, in liaison with State institutions, relevant sectors and the
association movement;

-develop activities that can generate resources to combat poverty and contribute to the
social and professional integration of population groups in a difficult social situation,
within the framework of assistance and solidarity mechanisms and programs(2).

@ https://elmaouid.net/6, Date of review 12/10/2019.
@ Article 02 of Executive Decree No. 13-134 of April 10, 2013, O.G : No. 20 dated 21/04/2013.
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Section two: The Directorate of Social Activity and Solidarity of the State: The
Directorate of Social Activity and Solidarity of the State shall develop and implement all
measures that will frame activities related to the social activity of the State and national
solidarity and ensure their follow-up and control().

In this capacity, it shall be charged, in particular, with the following:
¢ Entitled Social Activity of the State(2):

- ensuring the application of legislation and regulation in the fields related to social
activities;

- Developed, in liaison with local authorities, an information service on social needs
assessment and disadvantaged groups and persons with disabilities;

- Organizing the State Social Assistance Administration;

- framing the implementation of the Direct Assistance and Support System for the
benefit of disadvantaged and / or disabled social groups,

- Ensure the application of measures and programs of protection, education and
specialized education and ensure that all categories of persons with disabilities are
included;

- Implement all measures to promote the integration and development of school, social
and vocational integration of persons with disabilities;

- Development and implementation of assistance and assistance programs for persons in
difficult situations, especially women in difficult situations,

-Ensuring the implementation of social and post-emergency measures for social groups
in a difficult situation;

-Implement, in liaison with relevant sectors, assistance and support programs and
measures for disadvantaged families,

- Ensure the provision of the necessary means and structures to ensure the deprivation
of children from the public and private family and ensure their follow-up and
monitoring and work for their social and family reintegration;

- Ensure that the necessary means are taken to ensure that adolescent children are
placed in a difficult social situation and / or at moral risk and are ensured.

@ Article 02 of Executive Decree No. 10-128 of 28/04/2010, O.G : No. 29 dated 02/05/2010.
@ Article 02 of the same resolution
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» National Solidarity():

- Framing, activating and coordinating national solidarity programs for disadvantaged
social groups, evaluating their implementation and measuring their impact;

- Encourage all measures to promote the expression and solidarity of national solidarity
through gifts and bequests;

- Identify and assess in liaison with relevant sectors the needs in the field of national
solidarity

- Ensuring the implementation of programs aimed at covalent collective development;

- Promoting and organizing public awareness activities to combat poverty and
vulnerability and exclusion;

- Ensure intersectoral coordination within the implementation of the national strategy
to combat poverty and exclusion;

Section three: The National Employment Agency: The National Employment Agency
is a privately run public corporation subject to the provisions of Executive Decree No.
06/77 of 17 Muharram 1427, corresponding to 18 February 2006.

The Agency acts as a mediator between job offers and applications registered at its card
level, and helps regulate knowledge of the status and development of the national labor
market.

It also implements the State employment policy as an action plan to promote
employment and combat unemployment.

 National agency structures (2);

1- The Directorate General: The role of the Directorate General of the National Agency
for Employment is to apply relations, legal consultations, and technical supervision and
to collect information about the labor market through its external structures where it is
addressed.

2. Regional Employment Agencies: Their regional jurisdiction extends to several
states. It is a bridge between the Directorate General and external structures (state
agencies, local agencies) and aims to ensure the decentralized management of posts and
resources established in accordance with the policy of sharing responsibility between
the Directorate General and external structures and provide technical support and

@ Article 02 of Executive Decree No. 10-128, previous reference.
@ https://ansej.dz/salem2018/index.php/en/2018-01-15-09-46-53/ Date of review 12/10/2019.
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management to state and local agencies to deal with the problems they face daily to
ensure the proper conduct of activities.

3. State Employment Agencies: The main cell in the organization of the National
Employment Agency, where it receives its clients, whether job seekers or employees,
whose tasks are summarized as follows:

- Searching for work for every person who requests it according to his required
qualifications.

- Implementation of hardware and software for local operation with companies and this
work is provided by the interest of users.

- Provide technical support in administrative follow-up: processing job offers, calling
and following up job seekers.

- Contribute to the implementation of the promotion of employment policy submitted by
the State.

4. Local agencies: are considered as annexes or facilities of the state characterized by a
high percentage of population density and activities. Local agencies come at the last level
in the organization of NEA structures. Be at the district or municipal level; specialize in
finding jobs wherever they are and directing job offers to the resident population.

The functions of the National Employment Agency are to organize, provide and develop
the national labor market and the labor force and to ensure that every applicant or
employee has an effective and personalized employment service(1).

Section four: The Social Integration Authority for Certified Youth (CID): This
program is designed to integrate young university graduates who are enrolled for the
first time in the field of work under Executive Decree No. 98-402 as amended by
Executive Decree No. 08-127 concerning the Social Integration Organization for
Certificate Holders. Amended by Executive Decree No. 09-305 of 10/09/2009 and also
amended by Executive Decree No. 12-78 of 12/02/2012, where priority is given in this
program to non-income certificate holders who are inactive or in a position Fragile or
disabled people in the context of protecting families from poverty and exclusion Social.
The 2012 amendment required the beneficiary to be between 18 and 60 years of age,
thus the legislator expanded the beneficiary community from 18 to 40 years ago.

One year in the amendment of 2009, the beneficiaries of this body shall be incorporated
into the activities of their certification or qualification with public and private

@ https://ansej.dz/salem2018/index.php/en/2018-01-15-09-46-53/ Date of review 12/10/2019.
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institutions and departments, public and private organizations and institutions for all
sectors. The integration period is two years, renewable twice with a maximum period of
six years where the beneficiary receives monthly compensation It is estimated that six
thousand dinars. This program, although cheap and temporary, can notprovide the head
of a family and a child from access to the lowest standards of decent living(1).

Section five: Social Inclusion Activities Authority (DAIS): This organization aims to
ensure social inclusion in temporary employment positions resulting from public or
social services or services initiated by each community for persons aged between 18 and
60 who are in A particularly vulnerable social situation for school dropouts, which was
created by Executive Decree No. 09-305 of September 10, 2009, amended and
supplemented by Executive Decree No. 12-79 of February 12, 2012, in which the
Compact benefits from social security performance in the area of sponsorship, maternity
, Accidents at work and occupational diseases, according The applicable regulation is a
grant of 6,000 DZD per month for two years, renewable twice(?).

Section sixth : The Social Development Agency (ADS) was established by Executive
Decree No. 96-232 of June 29, 1996 with the aim of alleviating the vulnerable and
vulnerable social groups by restructuring the program by setting measures and
programs to combat poverty and unemployment. As one of its main objectives, it
supervises two basic programs(), namely the Social Support and Assistance Program
and the Employment and Integration Program.

- Financing projects that have economic and social benefits.
- Promoting and financing all operations directed to the needy social groups (.

Section sevan: The National Agency for Supporting Youth Employment (ANSE]) is a
new institution and mechanism of employment in Algeria for the employment of
unemployed youth and the reduction of unemployment rates. This body works to assist
in the establishment of micro-enterprises and training to support the establishment of
activities(®), established by Executive Decree No. 96- 296 of September 08, 1996,
supplemented by Executive Decree No. 98 231 of July 13, 1998, as amended and
supplemented by Executive Decree No. 03-288 of September 6, 2003. Its organization is

() Kalai Samira, Role of the Directorate of Social Activity and Solidarity in the Protection of Family and
Children, Memorandum for obtaining a Master's Degree in Family Law and Child Rights, Faculty of Law and
Political Science, University of Oran, University Year 2013-2014 p 24

@ ttps: //msnfcf.gov.dz/? p = dispositif_activ_inser_soc, Date of review 13/09/2019.

(%) Fatima Boussalem and NidalYadroug, Employment Policy in Algeria between Ruling Objectives and
Achieved Results, Journal of Research and Commercial Studies, Issue No. 2, 2017, p13.

® Linda Kohl El-Ras, Employment Policy and Labor Market in Algeria, 2000-2010, Master Note in Economic
Sciences, University of Algiers 3,2014, p. 82

®)BouzarSafia, the effectiveness and implications of employment policy on unemployment and poverty in
Algeria during the period 1990-2014, University Center Tipaza, 2014, p560.
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based on local structures in the form of state branches and subdivisions of state
branches distributed throughout the national territory. This propagation allows piety B)
Young citizens who are entrepreneurs and respond to their aspirations.They take upon
themselves the reception, guidance and training of young people with projects and
assisting them (1), There are 53 branches at the national level. The latter provide two
forms of financing: the bilateral funding formula, in which the beneficiary and the
agency contribute only to the financing of the project. The tripartite in which each
beneficiary, the Agency and the Bank, contributes to the financing process, of its
functions?:

- provide financial support and advice to project holders;

- Accompany young people with the idea of establishing an institution until the actual
embodiment of their projects;

- Ensure immediate follow-up of micro-enterprises to ensure their sustainability;
- Sensitization and dissemination of entrepreneurship culture;

Sensitization and dissemination of entrepreneurship culture;

- Provide training to entrepreneurs in accordance with the ILO methodology.

Section eighth: National Agency for Microcredit Management (ANGEM): This
arrangement was established in 1997 and was administered for several years by the
Social Development Agency. This arrangement was revisited in 2003 by the
establishment of a specialized body(3), the National Agency for Microcredit Management
under Executive Decree 04-14 of 22 In January 2004, the Ministry of Employment and
National Solidarity(®), is one of the mechanisms adopted to solve the problem of
unemployment for those who do not work or do temporary work, and who want to
create a self-employment position. The value of the loan ranges from AED 50,000
350.000 edge repayment duration ranging from 12 to 60 months (5).

Section nine: The National Unemployment Insurance Fund (C NAC) This Fund was
established by Executive Decree No. 94-188 of 06 July 1994 in implementation of
Legislative Decree No. 94-01 of 11 May 1994, to protect persons threatened by
involuntary loss of employment for economic purposes. By Executive Decree No. 04-01
of January 03, 2004, supplementing Executive Decree No. 94-188, the system provides

@ Linda Kohl head, previous reference, P 81.

@ Fatima Bousalem and NidalYadrouj previous reference, P14.
®) Haji Fatima, previous reference, p169.

@ Linda Kohl head, ibid, P82.

®)BouzarSafiyya, previous reference, p560.
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for unemployed entrepreneurs between the ages of 35 and 50 to change the age from 30
to 50 years under Presidential Decree No. 10-156 of 20 June 20100, this fund is
concerned with unemployed persons who have involuntarily lost their jobs for reasons
of relevance Solution as a result of congenital institutions or reduce the size of the
workers in terms of this fund ensures preservation of employment and the protection of
wage earners(2).

Section ten: Special Fund for Social Solidarity: Founded in 1993, this Fund
constitutes an important pillar in the fight against marginalization and exclusion of
poverty by intervening in many sectors, which enable it to integrate disadvantaged
populations into the social and economic environment by:

- Development of isolated areas;

- Improving the living conditions of the inhabitants of disadvantaged areas by
contributing to the improvement of access to basic social services such as schooling,
treatment, safe drinking water, etc.

- Ensure disadvantaged populations such as persons with disabilities, the elderly,
children in difficult situations and homeless persons.

- providing assistance to associations of a social nature through the financing of
association projects.

This fund also intervenes in:

- School solidarity activities (school transport, grants, school supplies, meals for school
children, equipping school departments with various mobile devices, heating, etc.)

- Solidarity activities during Ramadan such as opening restaurants for needy families.
-Housing assistance for disadvantaged social groups.

- Connect to potable water, sanitation, natural gas and electricity networks in
disadvantaged and isolated rural areas (3).

Section eleven: National Agency for Investment Development ANDI In order to
facilitate the completion of investment projects and provide maximum support and
assistance to investors, after criticism directed to the Promotion and Support Agency for
Investment established by Legislative Decree No. 93-12, the Algerian legislator
remedied the situation by issuing the order Presidential Decree No. 01-03 of 20 August

@ Linda Kohl head, previous reference, p80.
(%) BouzarSafiyya, ibid, p 560.
®) Haji Fatima, previous reference, P171.
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2001 (abrogated) relating to the development of the modified investment and
complemented by Order No. 06-08 of 15 July 2006, where he established a new body on
investment regulation called the National Agency for Investment Development, in
accordance with Article 06 thereof. "A national investment development agency called
the agency is established." It is a public institution in the service of local and foreign
investors and the main tool for attracting capital and foreign direct investment,
publicizing and promoting the existing investment opportunities in Algeria, and helping
to create jobs through direct employment to absorb unemployment and support youth
employment!.

Conclusion:

All in All The State has diversified into subsidies for vulnerable groups and has
been introduced in the context of facilitating multi-agency procedures, but the absence
of a prudent strategy has rendered these efforts futile and useless.

Most of the subsidies are very modest when compared to the huge income and the
proportion of people in need, in addition to, and many of them do not reach the actual
beneficiaries due to rampant corruption resulting from lack of control and inspection.

despite the many programs, but many of them proved their weakness in achieving social
development in fact and effective, and this is due to the weakness of the organs in the
management, as many of the aid was spent without any tribal study, once the young man
to provide a simple file gives the loan, and more importantly, the absence of censorship
after Grants, which led to the failure of most projects, and the inability of beneficiaries to
pay debts, which is a waste of public money.

As for housing programs, despite all the subsidies that have been introduced in this
area, we find that the citizen focuses mostly on obtaining social rental housing, since
other formulas require a personal financial contribution at a time when construction
materials and labor prices are terribly high. Most of the beneficiaries of the subsidies
have been unable to complete their homes due to the low value of the subsidy, which
covers only 40% of the construction costs.

we say that the promotion of development in the Algerian society and the fight
against poverty require the State to stand and rationalize expenditures and create
financial balances in the amounts granted as subsidies almost representing poverty in
particular, if we note the amounts granted to the elderly and the unemployed, for
example, these amounts do not guarantee the minimum dignity of the citizen or The
basic requirements are met, the amount of 100 dinars per day for those groups receiving

@ Linda Kohl head, previous reference, P87.
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a subsidy of 3000 dirhams per month at the present time is a challenge to survive, and in
this context, we appreciate the new decisions that resulted from the last meeting of the
Algerian government on: 11/9/2019, regarding the lifting of the disability benefit. To
10.00 Despite the insufficiency of the DZ, other disadvantaged groups are also waiting
for the attention of the states to preserve their dignity.

The granting of state support by the designated agencies should be based on a
forward-looking tribal approach, as well as remote monitoring and project tracking to
avoid their failure, as is the case with most of the assistance given to young people by
several state institutions including: ANSE], ANGEM, C NAC ... and others.
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ABSTRACT:

In the legal, judicial and civil society institutions, there is controversy over some of the issues
and questions raised by the practical application of nationality legislation in general and Jordanian
in particular. Among the most prominent of these problems is the transfer of the Jordanian mother's
nationality to her children, whose marriage was paid by a foreigner.

It is noted that most of the Arab States' legislation on nationality has overtaken the right of
blood on the Territory and is in the process of regulating its nationality. This includes the Jordanian
nationality Law, which introduced the right of blood on the part of the father as a general rule to
acquire the original Bahraini nationality, the right of blood from the Jordanian mother to a
precautionary or exceptional standard, and the law did not apply to the net or exclusive territory
except with a narrow degree and in exceptional cases to acquire the original Bahraini nationality by
birth. Other than Anglo-Saxon legislation, which often takes the territory's fundamental right, and
the right to blood on an exceptional basis.

The study reached several results, the most important of which is that the Jordanian mother
married to a foreigner does not transfer nationality to her children.

Key words: Nationality, right of blood, right of territory, original nationality, naturalized

:uaﬁei“

Ll olag il aadl G doll La 3yl Gl Llaall g Jilue) (ine Jome Jaz Gl aaizell coluwgag sLinally daall bolusl (5 st
izl on Lzl 93 8 5ek i (eddlg Lelud L 3 ¥ ¥ J81 LIS 030 5 el (g ¢ ools JSC Ain g ol JSCan

s (a9 e Aol Al eulais siiay (29 eelS Y 3> e ool 3o el Bzl Balaal) Al Joadl g, 45 lans o Lasdly
TyLeas 21 A oo padl 3oy Al A e ) Azt S 8 Bale Buela€ ¥ Az (o pudl By AT g1 Lo Az gil8 ilas, i)
B3¥sIL AW Ayl Al CLWdSY Asbidiwl Sl §9 Gus yuds V] pallidl ol Jlhall @uli¥) 3o Osslall dsl ol Lot of Golas
ER{EON VISP [ CUYPETIN DN E FORRPIT) I SR PR PR EPEL [ WEPOR GRA PR LA PIYD- 4 N Y

Ll Al Ja5 Y g T oo B9 L1 Ay ¥) Y1 T Laal il Bute J) dslyoldl csalse U3

ovdzmie « Ala¥ Al @BV 3 ¢ pdl B ¢ A e Lide Lol

193 LSl s+ ol o lpdasd! 36,01 202041/ ke <04 clxll 22 suadl . Gg3lall g Aol | pgladl dlo




The extent to which the sons of Jordanian mother married to a
foreigner have the right to Jordanian nationality “a comparative
study”

Dr. Mohanad

Ahmad Mahmoud
Sanouri

Introduction:

"The life of an individual is not in existence unless it is born from the moment of
birth until his death to a State"(). It is this affiliation that brings the legal existence of the
individual, otherwise it is the vessel that does not bear knowledge despite its presence
in the territorial waters of a State. The State did not have to accommodate those who did
not possess its nationality.

Thus, the right to shelter in the territory of a particular State is subject to the
nationality of that State. Moreover, if it allows it to enter its territory, it does not give it
the right to permanent residence; rather, the State has the right to expel it at any time it
wishes. It is undoubtedly the nationality association that achieves this affiliation and is
based on the determination of the rights and duties of the individual both within and
outside the State (2).

At the level of the international community, the right of an individual to diplomatic
protection involving a State of its nationals outside its territory, subject to reasons of
State nationality, is not protected by a State which does not possess its nationality, if it is
injured in another State by conduct by that latter State. One of the most important
requirements of the diplomatic protection claim is the nationality clause.

In recent decades, Arab society has faced an important and serious problem with
the nationality of children born to national mothers and parents who do not have the
nationality of the State, whether Arab or foreign.

This problem, which is rooted in the economic conditions prevailing in some Arab
countries, where parents are forced to marry their daughters to persons who do not
have the nationality of the state, and this marriage is often unserious in the eyes of the
husband and is quickly separated. The husband leaves or dies of his wife and often
leaves with her some of the children who were the fruit of that marriage, leaves for his
country and keeps the children with their national mother.

This problem, which has recently been widened as a result of openness between
communities, ease of communication and mobility, has resulted in many marriages of
this kind that have given us the particular problem of the nationality of national
mothers(3) Those who live with their mothers in the mother's homeland, which in turn is
only used to transfer nationality to the child in a narrow range, are almost confined to

(*) Dr. Riyad,Fouad Abdel Moneim, the right to nationality and its basis in international law, published in the
Egyptian Journal of International Law, vol. 43, 1987, p. 1.

(%)See: Riyad,Fouad Abdel Moneim, op. cit., pp. 1-2.

(®) See:Nasif, HussamEddinFathi, the nationality of Egyptian divorced mothers from foreigners, Research
published in the Journal of Legal and Economic Sciences, published by Ain Shams University, issue 2 July,
1993, year 35.
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the case of protection of the child from statelessness, while the nationality of the mother
State is guaranteed citizenship even though they reside with their mother in their
homeland and do not know their homeland.

The problem is even more acute if birth occurred outside the territory of the
mother State and the child cannot acquire the nationality of the father for some reason,
in which case the child is often stateless.

The importance of the study is that it seeks to highlight an important problem of
nationality, namely the nationality of children of national mothers whose circumstances
forced them to marry non-national persons and gave birth to children living with them
in the mother's home. They are surprised that they do not belong to this homeland
legally through nationality, and this may lead to unfruitful results for the state when
they are born with feelings of hatred and hatred against this country in which they live
and may not have developed their feet as a homeland. This study also aims at exposing
and refuting the problem of discrimination between women and men in the issue of the
transfer of nationality to children, which is the distinction that conflicts first with one of
the constitutional principles, namely, the principle of non-discrimination between
citizens on the grounds of sex. It also aims at alerting the Arab legislator in general and
the Jordanian legislature in particular to an important problem that affects a group of
members of society living on the territory of the State, so that the appropriate legislative
amendment gives the national mother a similar role in the transfer of nationality to the
born in at least certain cases.

The importance and objectives of the study:

The importance of the study is that it seeks to highlight an important problem of
nationality, namely the nationality of children of national mothers whose circumstances
forced them to marry non-national persons and gave birth to children living with them
in the mother's home. They are surprised that they do not belong to this homeland
legally through nationality, and this may lead to unfruitful results for the state when
they are born with feelings of hatred and hatred against this country in which they live
and may not have developed their feet as a homeland. The study also aims at exposing
and refuting the problem of discrimination between women and men in the issue of the
transfer of nationality to children, That distinction, which is in conflict with one of the
constitutional principles, namely, the principle of non-discrimination between citizens
by sex, and also aims at alerting the Arab legislator in general and the Jordanian
legislature, in particular, to an important problem for a group of members of society
living on the territory of the State. To make the appropriate legislative amendment so as
to give the national mother a similar role in the transmission of nationality to the child
in at least certain cases.

195 LSl s+ ol o lpdasd! 36,01 202041/ ke <04 clxll 22 suadl . Gg3lall g Aol | pgladl dlo



The extent to which the sons of Jordanian mother married to a
foreigner have the right to Jordanian nationality “a comparative
study”

Dr. Mohanad

Ahmad Mahmoud
Sanouri

The problem of the study:

If we know that most of the legislation of Arab States, including Jordan, takes the
right of blood on the part of the father as a general rule in the construction of the
original nationality, and there is no absolute term for the nationality of the mother
except in exceptional cases, then the question arises as to whether the legislator is
correct in his or her position. In comparison with some Arab legislation - such as: Egypt,
Tunis and Al-Maghreb - which has been referred to the equality of the father and mother
in the transfer of nationality.

Curriculum:

In this study, we followed the comparative analytical approach by offering the texts
of Jordanian legislation and some Arab legislation that essentially establishes nationality
on the basis of the father's right of blood and the mother's right to reserve and
secondaryOr also called "mother's or mother's blood right"(4), protection against
statelessness. We have analyzed these texts and compared them with the provisions of
some other countries' legislation that faced the same problem and amended the
nationality laws, as these provisions are contrary to higher constitutional principles
such as the right to equality among citizens and the right of every individual to a
nationality as set forth in many international instruments.

We have reached a logical and fair conclusion that the legislator must recognize
nationality for a particular class of society living on the homeland, which is an integral
part of it, namely, the national mother's children married to a non-national person, if he
sails or abandons it and leaves children with it in their homeland. This is also a
guarantee in the interest of the State itself.

Study Plan:
Based on the above, the search will be divided into the following researchers:
First: The role of the mother in the transfer of nationality to the born in Arab legislation

Second: Mother's role in transferring the original Jordanian nationality to her children

(*) Al-Yasiri, Hassan, the mother's role in the transfer of citizenship to children in Arab and Iraqi legislation,
published in the Al-Bayt Al-Bayt Magazine, Faculty of Law, Al-Ahl Al-Bayt University, 12th issue, Spring
| 1433H - February 2012, p. 51.
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1. The role of the mother in the transmission of nationality to the
child in Arab legislation:

The approach taken by Jordanian legislation has also been taken by most Arab
legislation, which, if we had a comparative study, would have been divided into several
categories in terms of the extent to which the mother's role in the transfer of citizenship
to her children would be recognized as follows:

e Category I:

It is legislation that does not take any role in the nationality of the child, such as the
country nationality legislation promulgated by Act No. 2 of 1961, which provides in
article II that Qatari nationality can only be established for those who have been born in
a country, both within and outside the country territory. He refused to do so any role for
the mother in transferring nationality to the born.

e Category II:

This legislation, which in all cases suspends the discretionary power of the State to
the national nationality of a child, is the same as that of the Kuwaiti nationality Act of
1959, article III of which was amended in 1980 and 1987: "A Kuwaiti mother who was
born in Kuwait or outside Kuwait and who was unknown to the father and whose
proportion to his father was not legally established may be granted Kuwaiti nationality
by decree on the offer of the Minister of the Interior".

e Category III:

These are the legislation that does not give the mother a role in the transfer of
nationality to the child except in the case of a non-foreign child, within complicated
conditions such as the Lebanese nationality law. Which, in article 1, states that it shall be
prepared by Lebanon:

1- Every person is born of a Lebanese father.

2- Every person born in Lebanon's large territory has not been proved to have
acquired a foreign satellite at birth.

3- Everyone born in the territory of Greater Lebanon is born with unknown or
unknown parents. The second article of the same law also stipulated that an
illegitimate child whose daughter is a minor shall be taken by a Lebanese
dependent if one of his parents is first to whom the daughter is Lebanese, and if
the proof of paternity in view of the father and mother is the result of a single
contract, the son of the father is taken by the father if the father is Lebanese.

The Lebanese legislator played the role of the father primarily, and article 1,
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paragraph 2, decided on a provision intended to avoid statelessness, while article 2
established a provision concerning the illegal son, in which the text divided between two
cases:

The first case is that the filiation during the period when the son was a minor of
one of the parents before the other and this father was Lebanese, in this case the
nationality of this Lebanese father of the son is proved even if the filiation of the other is
proved at a later date. Therefore, if the filiation is first established for the mother and it
is Lebanese, the son acquires this nationality, and if the filiation is subsequently
established by the father and he is a foreigner. In this case, the role of the Lebanese
mother in the transfer of citizenship to the born is highlighted.

Second, it is those in which the child's proportions are established for the parent
for a single contract or sentence. In this case, we believe that the law favors the
nationality of the father over that of the mother if the nationality of the father is
different. If his father is Lebanese, but if the mother is Lebanese and the father is foreign,
the son does not acquire the Lebanese nationality, so the Lebanese law does not give the
mother a role in transferring the nationality to the born in case the birth rate of the
foreign father and the Lebanese mother is proved at the same time. It is only the role of
the foreign father in the transmission of citizenship to the child and does not take any
role for the Lebanese mother in the transmission of her nationality to the child, and in
both cases the birth and the son must be established only after reaching the age of
majority, if these percentages are not established, then they will have no effect on
nationality.

e Class1V:

It is the mother's role in the transfer of nationality to the child only in the case of
birth in the territory of the State and without any consideration of the nationality of the
mother in the event of birth outside the territory of the State, such as the Jordanian
nationality legislation, which, in article IIl, paragraph 3, stipulates that a Jordanian
national shall be considered a child of Jordanian nationality. The right to blood on the
part of the father is thus enshrined, but with regard to the role of the mother, it is stated
in article III, paragraph 4, that he considers a Jordanian who was born in Jordan as a
mother of Jordanian nationality and an unknown or stateless father, or whose status has
not been legally established.

 Category 5:

The legislation which had distinguished between the mother's birth role in the
territory of the State and her birth role outside the territory of the State, recognized the
mother's role in transferring the original nationality established immediately after birth
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in the first case, while making it a discretionary power of the State in the second case of
the subsequent nationality. There is the Iraqi nationality legislation, article 5 of which
stipulates that: "The Minister may consider any person born outside Iraq of an Iraqi
mother, an unknown father or an Iraqi national if he chooses it within one year of the
age of majority provided that he is resident in Iraq and does not acquire foreign
nationality”. The text addresses the state of birth of an Iraqi mother outside Iraq, where
Iraqi born children do not acquire Iraqi nationality by force of law; it also comments the
granting of nationality on the Minister of the Interior's discretion. There is also Yemeni
legislation (®), with some difference in requirements.

e Category 6:

In the case of the mother's role in the transfer of nationality to the child, the birth
in the territory of the State has been passed from birth to birth outside the country
under conditions with some differences between them, such as Bahraini legislation,
which stipulates in article 4: "A person shall be considered Bahraini: If he was born in
Bahrain or abroad and his father was Bahraini at that birth". He added that he is
considered a Bahraini born of a Bahraini mother whether he was born inside or outside
Bahrain region if he is unknown or his rate was not proved legally. Similarly, Yemeni and
Saudi legislation, and UAE legislation(®), article II (c) and (d), have been used as a reserve
for the right to blood from the mother in cases where the son is not legally a father, or
his birth is an unknown or stateless father.

Therefore, Bahraini mothers married to a foreigner do not transfer nationality to
their children (7), although the legislator has reduced the burden on the wife and her
children by providing that: "Bahraini non-Bahraini wife and Bahraini children married
to non-Bahraini shall be treated as Bahraini citizen in all respect of duties on health,
education and accommodation services, provided they live in the Kingdom of
Bahrain"(®).

The Bahraini legislator, when organizing the legal status of this group, has
improved its ability to acquire the nationality of the Bahraini mother in order to
eliminate the statelessness of her, because the person cannot be attached to his father's
nationality because of his ignorance, lack of evidence or lack of other nationality in order

(°) See: the text of article (3) and (4) of the Yemeni nationality legislation.

(°) See: the text of article 2, paragraph (c) and (d), of the UAE nationality Act.

(") In the opinion of many scholars, the distinction between women and men in the transfer of nationality should
be removed, see: Al-Sayed,AwadallahShaiba Al-Hamad, explaining Bahraini private international law
(nationality - Status of foreigners - Home), University of Bahrain publications, 3rd edition, 2017, p.174-176

(®) Article 1 of Law No. 35 of 2009 concerning the treatment of Bahraini non-Bahraini wives and Bahraini
children married to non-Bahraini women in certain duties on government services, published in Official
Gazette No. 2902, issued on Thursday, July 2, 2009.
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to cope with contemporary social and economic developments(® and In line with the
provisions of the 1930 Hague Convention on nationality, article 15 of the Convention
stipulates that: "If the nationality of a State does not by force acquire the law by birth on
its territory, a child born of stateless parents or of unknown nationality can acquire the
nationality of that State", as stated in article 5 (2) of the 1954 Arab League Convention:
"He who was born to an Arab mother in an Arab country and whose status to his father
was not legally established, and he is considered to be a member of his mother's
nationality”.

e Category 7:

These are the legislation of the Arab Maghreb States, which is represented by
Tunisian, Algerian and Moroccan legislation, where we see it as taking a broader step
than all previous legislation, not only giving the mother a role in the transfer of
nationality to the son when the father's role is left behind; She even allowed the mother
to transfer her nationality to the child, even if there was a father with a specific foreign
nationality, but it did not, however, reach the point of a complete settlement between
the father and mother's role in this area. In article 9 (paragraph 1), Moroccan legislation
provided that born Moroccan mother and father could acquire Moroccan nationality if
born in Moroccan territory, provided that citizenship was requested during the previous
two years of majority, and that he had established a regular and effective residence in
Morocco at the time of his request for citizenship. He also stipulated that the Minister of
Interior did not object to the entry of this child into Moroccan nationality. Algerian
legislation in 1970 also came with a broader ruling, but it did not reach a full settlement
(10), Tunisian legislation, Act No. 39 of 2010 took a broader step in the role of mothers in
the transmission of nationality to the child, but it had not yet reached the point of
complete and parent settlement. A child born to a Tunisian father who has unfettered
Tunisian nationality, whatever the place of birth, but who is born to a Tunisian mother,
differs according to what the father was anonymous, stateless or unknown, or whether
the father had a known foreign nationality. For born Tunisian mother and an unknown
father, stateless person or unknown, Tunisian nationality proves to the born whether
birth took place in or outside Tunisian territory (article 5, paragraph 2) As for the son
who was born to Tunisian mother and a father with a known nationality, the legislation
of Tunisian nationality made a difference between the occurrence of birth in the
Tunisian region and its occurrence outside the region. If birth took place in the Tunisian

(®)Al-Qurashi,Ahmed Kamel, nationality Law Curriculum, first Edition, 1432H-2011M, Research presented to
the Royal Police Academy, Kingdom of Bahrain, p. 26.

(*°) See the text of article 6, paragraph 2 and 3, and article 7, paragraph 2, of Algerian nationality legislation,
Also: Aliu,Abdul Hamid Mahmoud, the role of Egyptian, Arab and foreign mother in the transfer of
nationality to her children, first edition, University Press, Alexandria, without date, p. 134-136.
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region, Tunisian nationality of born immediately after birth would be proved by the
force of law and unconditionally. If birth took place outside Tunisia, Tunisian nationality
was not proved to the born immediately after birth and by force of law unconditionally.
If birth takes place outside Tunisia, Tunisian nationality is not established for birth; it
must be sought from the Ministry of Justice after it takes a chosen home in Tunisia. The
President of the Republic is also entitled to refuse to grant such nationality during the
next two years of application (art. 12) (11),

As for the Egyptian nationality legislation, the Egyptian and non-Egyptian
children's law was amended by granting them the right to Egyptian nationality in
accordance with article III of Act No. 154 of 2004 amending the provisions of Act No. 26
of 1975 concerning nationality, under which:

"He shall be Egyptian born of an Egyptian father and mother"(12), and the amended
article III states: "Anyone born of an Egyptian mother and a non-Egyptian father before
the date of this law shall declare the Minister of the Interior his desire to enjoy Egyptian
nationality, and he shall be considered Egyptian by issuing a decision from the Minister,
or by spending a year from the date of the declaration without issuing a decision to
refuse him".

The children of the Egyptian mother, the wife of the foreigner born on 15/7/2004,
and later, are considered to be of Egyptian nationality by force of law (13),

This urgent classification shows that Arab legislation, including Jordanian
legislation, is relevant to the role of the mother in the transfer of nationality to her child.
The mother did not play a role similar to that of the father in the transmission of
nationality to the child, the vast majority of whom played a limited role in order to

(™) See: Aliu,Abdul Hamid Mahmoud, the role of Egyptian, Arab and foreign mother in the transfer of

nationality to her children, op.cit, p. 140-142, Al-Yasiri, Hassan, op. cit., p. 56.

(**) Subsequent citizenship legislation had averted the disadvantage of pre-Egyptian legislation but had soon
harmed Egyptian children born abroad. For further details, see: Al-Baz,Mustafa Mohamed Mustafa,
nationality of married women in comparative international law and Islamic jurisprudence in accordance with
the provisions of the Court and the Court: Critical study of the position of the Egyptian legislature,
University Thought House, 2001, p. 672.

(**)However, Riyad,Fouad Abdel Moneim, a member of the committee that amended the new nationality law,
confirmed that the law 154 of 2004 did not distinguish between Egyptian women married to a Palestinian,
Sudanese, Libyan, Jordanian or Syrian, and everyone is. The Ministry of Interior's refusal to grant
citizenship to the Egyptian mother's sons from a Palestinian husband is therefore a violation of both the law
and the constitution. Dr. Riyad adds that the law does not apply retroactively in accordance with the
principle of the non-applicability of the law to the past, but it half the sons born before it was issued. The
fees and the documents were not provided for by the law but were issued by the Ministry of the Interior (the
decision to grant citizenship became an Egyptian, and he had all duties and rights to join public office.
Candidacy for People's Assembly and Shura Council. Insurance and ownership), See also the appreciation of
the position of the Egyptian legislator on the new law, Aliu,Abdul Hamid Mahmoud, the role of Egyptian,
Arab and foreign mother in transferring nationality to her children, a former reference, p. 311.
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prevent the child from falling into a state of statelessness when the birth was in the
territory of the mother State. Few of them, the legislation of the Arab Maghreb countries,
were more open, giving the mother a role in transferring the nationality of the born,
even if birth was outside the region, but on conditions and without reaching the full
equality between the mother and the father in this regard.

Reasons for criticizing the position of Jordanian legislation and Arab
legislation on the discriminatory policy adopted:

This position by Arab legislation (14) is general and Jordanian legislation is
particularly highly criticized for a number of reasons:

First: The violation of Jordanian legislation of constitutional
principles:

Discriminatory policy between the father and mother in the transmission of
nationality to the born under Jordanian law:

Article 6(1) of the Jordanian Constitution of 1952 stipulates that: "Jordanians are
before the law, whether they have no distinction in rights and duties, even if they differ
in race, language or religion."

Article 3 of the Jordanian nationality Act also stipulates that:
"A Jordanian is considered to be a citizen:
3. He was born to a father who had Jordanian nationality.

4. A person born in the Hashemite Kingdom of Jordan who is a mother of Jordanian
nationality and a father who is unknown or stateless or whose status has not been
legally established to his father.

5. He was born in the Hashemite Kingdom of Jordan and is considered unknown the
bastard (15 in the Hashemite Kingdom of Jordan is born in it unless it proves otherwise".

(*See: Riyad, Fouad Abdel Moneim, Sameh Abu Zeid, the right of sons to nationality of mothers in Arab nationality legislation,
Research presented to the Conference 18 of the Arab Lawyers Union, held in Casablanca, Morocco, on
23/5/1993, unpublished, Ashoush, Ahmed Abdel Hamid, Bakhshit, Omar Abu Bakr, Nationality provisions
and status of foreigners in the Gulf Cooperation Council countries 1990, University Youth Foundation,
Alexandria, p.169 et seq.

) The bastard is a newborn, who is rejected by his family for fear of being intoxicant or fleeing the charge of
suspicion, and he is picked up or found, and he is born in some places by accident, such as streets, hospitals,
or places free from passers-by or isolated.

The world is unable to find a preventive solution; by spreading adultery, moral decay, poverty and
destitution, by the spread of the world's all-faith and its meanings. The bastards came.

International law has ensured that all children are legally protected from birth to adulthood, and it is
sufficient to state that article 7 (1) of the Convention on the Rights of the Child stipulates that: "A child shall

(15
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[t appears from the above-mentioned text that regulates the issue of the original
Jordanian nationality that the father has an absolute role in the transfer of nationality to
the born, whether birth is inside the Kingdom or outside it, and this is the right of blood
from the father in its absolute form. As for the role of the Jordanian mother in the
transfer of nationality to her children, we believe that the fourth paragraph stipulates
that birth must be in Jordan and that the father's descent must not be legally established
so that the Jordanian mother can transfer her nationality to her children.

1. The nationality of the Jordanian mother at the moment of birth.
2. The fact of birth occurred in Jordanian territory.
3. The birth rate of his father must not be legally established.

Therefore, if the birth of a Jordanian mother took place outside Jordanian territory,
the newborn does not acquire the nationality of his Jordanian mother. This reduces the
value of the mother's role in the transmission of nationality to her child. We note,
therefore, the extent to which the role of the father and the mother in the transmission
of nationality to the child is being distinguished in Jordanian legislation.

Second: The inappropriateness of the discriminatory policy in terms
of its social and legal consequences:

This distinction is not valid because of its social and legal consequences for
children of national mothers who have married non-nationals and left them with their
mothers in the home country. On the national territory, they do not know their own
country, but they soon discover that they do not belong to this country legally, and they
find themselves deprived of most of the inalienable rights of the patriots to live their
lives such as the right to residence, education, employment and so on.

If we were to be precise, we would say that the problem in Jordan was due to the
fact that Jordanian legislation did not keep pace with Jordan's social realities and the
conditions of Jordanian society, which had developed in recent years These marriages
may not be serious in the eyes of the husband who belongs to his country, leaving his
wife and children, and the Jordanian legislator did not foresee the need to provide legal
security for these children and to recognize their identity as members of the Jordanian
community by transferring the nationality of the Jordanian mother to them immediately
after birth. Our project has ensured that the mother's role is limited to protecting the
son from sexual statelessness, so that he is born to a Jordanian mother and a father of a
foreign nationality who does not enter Jordanian nationality on the pretext that he is a
foreign father's nationality and that the influence of the foreign father will prevent his

be registered immediately after birth, shall have the right from birth to a name, the right to acquire a
nationality and, to the extent possible, the right to know and receive the care of his or her parents".
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true belonging to the Jordanian group. The Jordanian legislator has said that the father's
enjoyment of a foreign nationality does not necessarily mean that she may transfer her
to the born, because there are countries that do not take the right of blood, and that the
fact that the father's foreign nationality of a Jordanian mother in Jordan is not
necessarily to weaken his membership in the Jordanian group. The relationship between
him and the father may be cut off.

The gravity of the situation is even greater if the birth of a Jordanian mother
occurred outside Jordanian territory(1®) by chance during an accidental travel of the
mother abroad, especially in a State whose nationality is not granted by birth on its
territory, as this will inevitably lead to the absence of the nationality of the child.
Jordanian legislator refuses to prove Jordanian nationality in this case even if the father
is unknown, stateless or unknown.

Third, the Jordanian legislation approach has failed to keep up with
comparative legislation on the role of the mother in the transmission
of nationality to the child

The phenomenon of national marriage of non-national people was not specific to
Arab countries but appeared in many countries for easy communication and
transmission, but soon they quickly addressed the problem by amending their
legislation. The Jordanian legislature, however, did not address this problem adequately,
despite the urgent need to do so.

Some African countries have legislated that some have made radical changes to
give the mother a role similar to that of the father in the transmission of nationality to
the child. This legislation included the nationality of the State of Zaire, which was
amended in 1981 and provided in article V that the nationality of Zaire was established
immediately upon birth for any Zairian father or mother without distinction.

In the case of the legislation of the Asian developing countries, we take an example
of the Turkish nationality legislation, which was amended in 1981, which states that:
"Turkey shall be considered as a child of a Turkish father or mother inside or outside",
without distinction between father and mother.

In 1980, the Chinese nationality Act, article 44, stipulates that: "Any Chinese born
in China shall be considered a Chinese father or mother".

Article 5 also stipulates that: "Any person born abroad shall be considered a

(*°) See: Deeb, Fad, Private International Law, Part | (nationality), University of Aleppo Publications, Faculty of
Law, 1992, p. 119.
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Chinese mother on condition that he does not enter the nationality of the State on whose
territory he was born".

If we look at some Latin American legislation with population and economic
conditions similar to those of most Arab countries, such as Mexican legislation, we think
that the legislature provided in article 30/1 of the 1969 Constitution that: "Whoever is
born is a Mexican father or mother".

If we were subject to certain European legislation, we would find that in Italy the
order was brought before the Italian Supreme Constitutional Court, which ruled in an
important judgment of 9/2/1983, that the nationality provided for in the Italian
Constitution was unequal. The Italian legislature subsequently amended the nationality
law to allow for the role of the father and the mother in the transfer of citizenship to the
child by stating that "Italy is a child of an Italian father or mother".

Similarly, the French legislature, following the 1973 amendment, the 1984 Belgian
nationality Act and the 1979 (17) German legislation, has complied with the principle of
equality, which provides for the separation of rights between citizens, the most
important of which is the right of the individual (male or female) to transfer his
nationality to his or her son

The mother's role in transferring the original Jordanian
nationality to her children

The Jordanian legislature, like many other legislation, has been in favor of the right
to blood and has made it an original criterion for the enjoyment of State nationality,
preferring it to the criterion of territorial right. The Jordanian legislator may be justified
in that Jordan is a country exporting the population (18),

The mother's role in the transfer of Jordanian nationality is therefore limited to the
original nationality without emergency nationality, in which the mother has no role.

Therefore, we will be exposed to proving the original Jordanian nationality
according to the right of blood on the part of the mother through two demands. We
present in the first demand of the born Jordanian mother and an unknown or stateless
father, and in the second demand we will deal with the situation of the born Jordanian
mother, whose proportion of his father has not been legally proven.

(*)See this legislation in the author of Riyad,Fawad Abdel Moneim, origins of International and Comparative Egyptian Law, Arab
Renaissance House, Cairo, 1995, p. 232 et seq.

(*®)Riyad, Fouad Abdel Moneim, Rashid, Samia, Al-Wiggis in Private International Law, 1971, Sadig, Hisham
Ali, Lessons in Private International Law, Book I, Egyptian nationality and conflict of International
jurisdiction, 2003, Item 3.
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1.1. Born to Jordanian mother and a father who is unknown or
stateless

In order to prove Jordanian nationality on the basis of Jordanian mother, article III,
paragraph 4, stipulates that: A person born in the Hashemite Kingdom of Jordan, who
has Jordanian nationality, is an unknown father or has no nationality or has not legally
proved his or her percentage to his father.

We will review the conditions to be met in order to prove this son's Jordanian
nationality from birth, as follows:

First condition: The Jordanian nationality of the mother has been
established

In order for a son born in Jordan to obtain Jordanian nationality on the basis of the
mother's right of blood, the mother must have established Egyptian nationality, which is
a self-evident matter, because the mother cannot overflow her Jordanian nationality to
her child. If it does not originally have such nationality, it is known that the loss of the
object does not give it (19).

Second condition: The child's percentages of his mother are legally
proven

It is not sufficient for the Jordanian legislator to have a Jordanian mother until the
born has acquired her Jordanian nationality by force of law; In this case, the son must be
legally recognized as a child, which was the result of a marriage, which had the right to
hold it, the conditions of his health and the conditions of the validity of the law, or the
effect of a marriage that was corrupt by one of his conditions, or by a suspicious act.

This does not affect the fact that the marital relationship exists between the father
and the mother at the moment of the son, or has expired because of the husband's death

or divorce. Therefore, the mother's knowledge and mother of the baby must be verified
(20),

Third condition: The fact of birth took place in Jordan

From the Jordanian legislator's point of view, it is not sufficient to establish
Jordanian nationality that the mother is Jordanian and that the birth rate of his mother is
legally proven; The legislature even required the birth of the son to take place within

(**)Salameh,Ahmed Abdel Karim, Egyptian nationality Law, International Home and International Treatment of
foreigners, Arab Renaissance House, Cairo, 1999, p. 173.

)Salameh, Ahmed Abdel Karim, Egyptian nationality Law, International Home and International Treatment of
foreigners, former op., p. 173.

(20
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Jordanian territory, so that the legislator could be assured of the close connection of the
son to the Jordanian State, his association with the national community and the desire of
the legislator to establish the birth in Jordan in connection with the customs and
traditions of Jordanian society(21).

Condition 4: The father is anonymous or stateless

The Jordanian legislator required that a Jordanian mother who was born should
not be a member of a father who had the nationality of a foreign State, which would
make that child acquire, in addition to Jordanian nationality - the nationality of the
mother - the nationality of a foreign State, that of the father.

Therefore, the legislator stipulated that the Jordanian nationality of the born
should be established In Jordan, it was Jordanian that the father - the father of the child -
should be anonymous or stateless. Thus, it is converted between the newborn and the
acquisition of any nationality other than that of Jordan.

1.2. Born to a Jordanian mother, his father's line hold has not been
legally proven

In this case, the legislator faces a son born of a Jordanian mother who has not
legally proven his father's relative, and this is achieved in two hypothecs: The first is the
child who is the result of an illegitimate relationship between a man and a woman who
does not have a marriage contract, although it is true to marry them. The second is when
it is the result of a marriage relationship, but the husband (the father) denied the son's
lineage to him, so this son became unstable to his father legally and legally.

Conditions for granting Jordanian nationality to Jordanian born Lam
and an unknown father:

Several conditions must be met for the granting of Jordanian citizenship to a child
of Jordanian mother:

(?*)Abdel-Aal, Akasha Mohamed, Egyptian nationality provisions, Comparative Study, New University
Publishing House, 1993, p. 80, Khaled, Hisham, Principles of Private International Law, vol. I, General
Theory, nationality, International Home and conflict of laws, 1999-2000, pp. 67-68, Al-Rawi, Jaber Ibrahim,
explaining the provisions of nationality in Jordanian Law, Arab Distribution and Publishing House, Amman,
1984, p. 103.
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First condition: Jordanian nationality of the mother was established at
the birth of the child

The mother must have established Jordanian nationality in order to transfer her
Jordanian nationality to her child, whether she had such nationality at the time of
pregnancy, or she was foreign at the time of pregnancy but entered Jordanian nationality
at the time of birth(22).

If the moment of birth of the child is always considered, then it does not matter
that the child changes her nationality and acquires the nationality of another State. The
fact that the national authorities had revoked Jordanian citizenship or withdrew it from
the mother also did not affect the son's right to acquire Jordanian nationality, thus taking
the Jordanian legislator into account the principle of the absence of family effect to
revoke citizenship.

It is worth here to say that the mother has the original Jordanian nationality, that
is, since birth or the emergency Jordanian nationality, whether by naturalization or
marriage From Jordanian.

Second condition: The birth of the child has been established in
Jordanian territory

The Jordanian legislator has been in line with the Arab legislation, where the right
of blood must be in harmony with the territorial right. The fact that the father was
legally unknown justified in granting citizenship to the born Jordanian mother since the
birth, because this child would be linked to the Jordanian territory and to the Jordanian
group, considering that he belonged to a Jordanian mother and was born in the
Jordanian territory.

Thus, born to a Jordanian mother and an unknown father outside Jordan, he does
not prove Jordanian nationality since birth and the wisdom for which the legislator
made a difference between a Jordanian mother and an unknown father inside Jordan,
born to a Jordanian mother and an unknown father outside Jordan.

The third condition: The birth rate of his father is not legally proven

In order to be able to acquire Jordanian nationality from birth, Jordanian born
children and born in Jordan must be legally unestablished for his father, which was the
result of an illegal relationship. This is called natural boy.

(**)Al-Sabbagh,Racha Bashar Ismail, Legal Status of the nationality of sons born to Jordanian mother married to

foreigner comparative study with Arab Laws, Middle East University for graduate studies, Faculty of Law,
Middle East University of Graduate Studies, Amman, 2009, p. 54.
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The father's ignorance is also true whether the child is the product of a marital
relationship, but the father denied the son's affiliation and the mother was unable to
legally prove the child's affinity to his father by any means of establishing the ratios
established in Islamic law and under Jordanian personal status law(23),

Conclusion:

It is clear from the study that Jordanian nationality legislation has violated one of
the basic principles of the Jordanian Constitution. If we return to article 6(1) of the
Jordanian Constitution, we may consider that: "Jordanians are before the law, whether
they have no distinction in rights and duties, even if they differ in race, language or
religion.”

The provisions of the nationality Act which do not settle the role of the mother and
the father in the transfer of nationality to the child are therefore unconstitutional. The
Constitution, as we know, is the highest law and therefore must not contain a text that is
contrary to a constitutional provision.

The Jordanian legislature had also violated international conventions and
international jurisprudence on the right to a nationality.

If we look at the Universal Declaration of Human Rights, despite its non-binding, of
10.12.1948 and article 15 of it, everyone has the right to a nationality, no one shall be
deprived of his or her nationality in an arbitrary manner and shall not be deprived of his
or her right to change his or her nationality. Here, the Universal Declaration, with the
explicit recognition of the international community, has increased its organization of
nationality of the individual to the fundamental rights of the human person.

We also consider the International Covenant on Civil and political Rights, which
was drafted and adopted by the General Assembly of the United Nations, as well as the
Optional Protocol of 12.12.1966, which entered into force on 16.12.1966.

Similarly, if we look at the Convention on the Elimination of All Forms of
Discrimination against Women, which was promulgated by the General Assembly of the
United Nations on 8 December 1979 and entered into force on 3 September 1983, it is
our view that article IX, paragraph 2, of the Convention stipulates that States parties
shall accord women equal rights with men with regard to the nationality of their
children. The Convention contained a principle of equality between men and women in
the transmission of nationality by descent of children.

The European Council's resolution No. 77 of 1977 also included certain measures
in the area of nationality and that of children, in which the decision in paragraph 13

(**)Al-Sabbagh,Racha Bashar Ismail, Previous reference, p. 61 et seq.
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recommended that the Governments of Member States grant their nationality from birth
to children born into marriage if the father or mother is national(Z4).

It was also clear that the discriminatory policy violated the provisions of
international justice. International instruments had determined that everyone had the
right to a nationality, raising the question of the determination of the individual by the
Debtor State of that right.

If we were to return to the provisions of international law, we would find that the
traditional principle that remained dominant in the organization of nationality until the
Second World War, which was freely expressed by each State in the area of its
nationality and who belonged to it, We believe that this principle is being reduced and
limited since the end of this war to give way to the principle we mentioned, which is the
right of everyone to have a nationality. The principle was also affirmed by international
jurisprudence, in particular the famous 1955 judgment of the International Court of
Justice in the Nottebohm case, which stated the principle that, in order to recognize the
nationality of a particular State in the international sphere, the individual must have a
genuine and effective link between the individual and that State. Although each State has
its own freedom of nationality within the limits of its territory, the entry into force of
such nationality in the international sphere is subject to the existence of this genuine
and effective link between the individual and the State granting such nationality(25).

If we do the work of the two previous principles, namely, the right of everyone to a
nationality confirmed by international instruments, and the need for nationality to be
based on a genuine and effective link, as confirmed by the provisions of international
justice, the practical dimensions of the right of the individual to a nationality are closely
related to the obligation of a particular State, The State may not disavow such an
obligation on the grounds that the right to a nationality is not the right to a particular
debtor. It should therefore not be invoked against a particular State. The reason is that a
State that does not have a genuine and realistic link with this individual is not
internationally entitled to attribute its nationality to it, and that if it does so it will not be
recognized at the international level.

Therefore, the right of everyone to a nationality means, in fact, the obligation of
each State to grant its nationality to those who are linked to and belong to its society in a
real and effective manner. Otherwise, to say otherwise, the right to nationality affirmed
in international instruments will be deprived of all content and meaning. We therefore

(**) See: Abdel Rahman, Abdul Hakim Mustafa, nationality of married Women and its effects in Family context

in Egyptian, French and Sudanese Law, Comparative Study, 1991, Al-Nasr Library, Cairo University, p. 20
et seq.
(*) see: S.Bastid:L affaireNottebohmdevant La C.1J. Rev. Crit. De dr int. Prive. 1956. P.607 ets
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call on the Jordanian legislature to make the desired amendment.

As a result, the sons of the Jordanian mother who live with her in her homeland are
effectively and realistically associated with this homeland and they did not know for
them any other country that naturally has the right to carry Jordanian nationality
according to the actions of the two principles mentioned above.
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Abstract:

In this paper, we discuss the role of parliament in the process of constitutional
amendment, through the provisions on one hand, and practice on the other one.
Where there are texts (provisions) to be likely interpreted through which the
constitutional review processes were done in accordance to these trends and
misinterpretations, so in this paper, we are going to clarify several points concerning the
role of Parliament, both in terms of approval or proposal, as well as we'll suggest many of
solutions to address the defect by our point of view which we consider judicious and
worthy given.
Keywords: parliament; constitution; amendment; revision; proposal.
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Introduction:

The scholars of the constitutions in Europe are doing so as if they were
performing permanent action aimed at challenging the time, but experience has shown
that it is not possible to have a permanent resisting constitution against the ways of
development and change; and if the idea of constitutions rigidity is based on the desire
to achieve a great deal of stability in the political and legal system in the state, it has
become recognized that this constitution shall be subject to review and amendment
processes whenever it is needed or necessary, and in this regard, Dr.Ahmed Saaifan
indicates that amending the Constitution is intended to resort to follow the procedures
prescribed by the constitution in order to complete, cancel, change in the provisions of
the constitution in force, and the constitution itself can provide for a special way or
certain periods to be respected during the amendment process (1).

To talk about amending constitutions, as an entrance to the constitutional reform
and resolving political crises, is always whittling a set of effects and reflections, and
putting behind them a series of questions and problematic; in this regard, the following
problematic poses:

What role has the Algerian Parliament in the constitutional amendment process?

We will try through, this paper, to discuss the role of Parliament in the review
process and in the constitutional amendment in the Algerian Constitutional experiment
through the contents of legal texts on one hand, and on the other hand, through previous
experiences in amending constitutions, especially when we knew that there is an urgent
will to amend the Constitution by the President of the Republic accordingly for his
methodology in the political reform process since his assuming the presidency post in
1999(),

Chapter One: mandatory of the passage of the constitutional amendment draft to
parliament

Constitutional amendment has several definitions of the most important is: A
disclosure from the competent political authority for amendment to its will, and
according to the provisions of the Constitution, to a new political orientation in some or
all of the following areas:

- Adding a new or more provisions to the Constitution.
- Deleting one or more of the provisions of the Constitution.

(1)-Saaifan, Ahmed, political, constitutional and international terms Dictionary, Lebanon Library Publishers, first
edition, Beirut, 2004, p.98.
(2)-Maammar, Bokhatem, systematic political reform in Algeria, "an initiative to change or continuation of the

monopoly of power of right," the National Forum on political reforms in Algeria, Faculty of Law and Political
Science, University of Tebessa, Algeria, April 2013.
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- Replacing one or more provisions different in their contents from the replaced ones(1).
It should be noted that some prefer the term "Constitutional Review" instead of
"Constitutional Amendment",(2) and in this context, the amendment process is
surrounded by a variety of restrictions, controls and procedures prescribed by the
Constitution in order not that these amendments would be arbitrary, or personalized
according to the wishes and whims of rulers(®), and that what leads to the loss of the
spirit, the cohesion and the philosophy on which the Constitution is founded®).
For that, we must respect the jurisprudence agreed rules during the process of
amending the Constitution and these rules are:(5)
1. The Viability of any Constitution to amendment, in order to keep pace with the
society dynamic and political life.
2. The ability to modify any article in the Constitution, taking into account the
substantive prohibition provisions.(6)
3. The possibility of a constitutional amendment at any time when the majority consent
it, taking into account the provisions of the circumstantial or temporal ban.(?)

(1)- Hazem, Sabah Hamid, constitutional reforms in the Arab States (1991-2007), Dar Al-Hamed, Oman, 2012,
p.89.

- Ahmed, Azzi Nagshbandi, amendment of the constitution, Warraq for Publishing and Distribution, Oman,
2006, p.142-143.

- Ardant, Philippe, institutions politiques et droit constitutionnel. L.G.D.J. Delta 16eme ed. Paris, 2004, p.75.

Avril P., les revisions concernant les pouvoirs exécutifs et legislatifs, journée d’étude du 14/11/2006.

(2)- Because the constitutional review is within the same political and constitutional document of choice. The
constitutional amendment could lead to changing the nature of the political system.

(3)- For more about personifying the constitutional amendments, see Ahcene, Rebhi, a reference of inflation of

the Algerian constitutional documents, the Algerian legal journal of Science, second edition, 2009, p.73 et seq.

(4)-Abdullah Sheikh, Ismat, Constitution : between the requirements of the Stability and triggers of change, Dar
Ennahda Publishing, Cairo, 2002, p.27 and beyond.
- Mahmoud Tadjen, Rajab, restrictions to amend the constitution, Dar Ennahda Publishing, Cairo, 2006, p.52 et

seq.
- Qashi Allal, standards of the constitutional amendment, the Second International Forum on constitutional
amendments in the Arab countries, the University of Laghouat, Laghouat, May 2008.

(5)-Saaifan, Ahmed, political systems and the general constitutional principles, Halabi edition, Beirut, 2008,
p.72.

(6)- The objective ban means to prevent modifying some of the principles, provisions and subjects in the
Constitution and its example as stipulated in Article 195 of 1976 Constitution and Article 178 of the
Constitution of 1996. For more details see / Rajab Mahmoud Tadjen, op.cit., p.52 et seq.

(7)- The timing ban means to prevent the amendment of the Constitution in certain times, but the situational
ban is the prohibition of amendment to the Constitution in certain circumstances, including the threat status of
the state, the case of vacancy of the president of the republic... etc. See: Rajab Mahmoud Tadjen, Ibid.
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4. Each Constitution must provide for the essentials and procedures to be followed
during the review and amendment processes.(1)

From the above-mentioned, we tried referring to the need to respect the
essentials and procedures constitutionally set when the process of constitutional
amendment is made by the derivative authority entitled to this procedure.

1- The Algerian Expereience:

In the Algerian constitutional experience, by tracking the Algerian constitutions, )
we find that it recognized the pivotal role of the parliament when conducting any review
of the constitution, and in this context, Article 71 of the Constitution of 1963 states that:
«The constitution revision iinitiative is attributed to both the President of the Republic
and the absolute majority of the National Assembly together», As for the procedural side,
articles 72-73-74 stipulate the procedures, restrictions and controls followed in the
revision of the Constitution, which explicitly state the inevitably draft passage to the
National Assembly before passing to a referendum of the people; the same is stipulated
in the 1976 constitution with differentiates in procedures where Article 192 states that:
«People's National Assembly approves the Constitutional Amendment Bill by a majority
of two-thirds of its members», in order to supplement article 191 which gave the right of
initiative to the President of the Republic to amend the Constitution through the
provisions contained in Chapter VI of the Constitution.)

This is the same matter enshrined in both the Constitution of 1989 and of 1996 in
Chapter IV,(4) where Article 163 of the Constitution of 1989 states that: «The President
of the Republic has the right to initiate constitutional amendment, and after being voted
by the People's National Assembly, it'd be submitted to a referendum of the people for
approval..», and that is almost the same as stipulated in Article 174 of 1996
Constitution with reference to the duality of the parliament, "The Council of Nation".(5)

Through our extrapolation of all these texts, we conclude that it is an inevitable
duty that any constitutional amendment draft passes to the parliament for adoption and
approval before passing to the referendum and this is a foregone conclusion in terms of
texts, but it remains a preliminary and theoretical judgment, because there are facts and
indicators that make these provisions and other provisions in the Constitution subject to

(1)- Ahmed Saaifan, political systems and the general constitutional principles, Op.cit., p.73 et seq.

(2)- To consider the legal nature of the Algerian constitutional documents, see Nasreddine Ben Tifour, the legal
nature of the constitutional documents of Algeria, the Algerian magazine of legal, economic, and political
science, third edition, September 2002, p.91 et seq.

(3)- See Article 191 of 1976Constitution.

(4)- See Qashi Allal, op.cit.

(5)- See Article 174 of 1996 Constitution.
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interpretation by several concepts outside this context,(1 Which what was really
happened in 1988-1996, for example, and here lies the seriousness to go into this
subject that has raised a lot of controversy and a variety of opinions and trends.

In this connection, we put the following question: Is it possible for the President
of the Republic to exceed the Parliament during the process of amending the
Constitution?

This question has raised many points since 1988 to the present day, due to
several political and legal reasons.

2- Reasons:
1- Political reasons:

A disagreement between The ex-President Chadli Bendjedid and Liberation
Front Party happened, which led to the possibility of transmission of this disagreement
to the People's National Assembly, and this could be an obstacle to reforms intended by
that President to initiate following the October 1988 events, thus all the signs and
indications demonstrated a possibility of collision with the Assembly or at least with its
majority through the rift occurred between the reformists and the conservatives(2)
despite the fact reforms were required and necessary to break the impasse in the view
of the presidency, and thus must think of a way out, which is to resort to the original
sovereignty, the people, through referendum.(3)

2- Legal reasons:

These political reasons prompted some to justify the surpass of the parliament
and Article 192 of the Constitution of 1976 as well as Chapter VI of this Constitution,
based on other provisions at the heart of the Constitution, namely Article 111, paragraph
14, which allows the president to resort to referendum in all issues of national
importance, and since the amendment of the Constitution is one of those issues, the text
of this article can be adopted and applied to resort to referendum without referring to
the National People's Assembly.(4)

(1)- There are some texts remains vague and there are some shortcomings in the constitutional documents
concerning the constitutional review. See Rebhi Ahcene, op. Cit., p.83 et seq.

(2)- See Bokra Idris, constitutional development and crisis situations in Algeria, Journal of Parliamentary
thought, Number 07, December 2004, p.141 et seq.

- Beloudnin Mohammed, the constitutional amendment as a mechanism to resolve the political crisis in Algeria,
the International Forum on constitutional amendments in the Arab countries, Laghouat, May 2008.

(3)- Said Bouchair, the constitutionality of the use of the referendum as a way to amend the Constitution, the
Algerian legal journal Science, the third issue, September 2011, p.09 et seq.

- See also Bokra Idris, constitutional review in Algeria: between stability and change, Idara magazine, the first
issue, 1998, p.23 et seq.

(4)-Said Bouchair, the constitutionality of resorting to a referendum, op.Cit., p.13 et seq.
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Through the above, it looks the importance of asking the question, and the need
to clarify its answer.

The Constitutional Council has gone through its two notes, one in 1993 and the
second in 1996 on the occasion of the amendment of 1989 Constitution, to the objection
to resort to referendum in the absence of Parliament.(1)

Dr. Said Bouchair also went to that the amendment of the Constitution cannot be
legitimate, unless depending on the requirements of Part IV of the Constitution,(?) that is
Chapter VI of 1976 Constitution.

This directive was also supported by the view of Mr.Ahmed Ouyahia as a
supervisor on the preparation of 1996 Constitution as he was the Presidential Office
Director at that time, where he officially acknowledged that the amendment of
Constitution could be made only in accordance with the fourth part, including Article 07,
paragraph 04 or Article 77, paragraph 08 in 1989 Constitution.(3)

This was a reverse from the first orientation taken by President Chadli
Bendjedid when he exceeded the People's Assembly at that time, or the way taken in
modifying 1989 Constitution in 1996 when this amendment was set up in the absence of
the National People's Assembly; this trend appeared by the occasion of the presentation
of Mr.Ahmed Ouyahia of a draft of a Constitution mendment in 2008 on November 12th,
2008 before the parliament held in both chambers,in which it says: «In the second place,
our people through the Constitution, has freely pinponted all the several ways and the
legitimate procedures to amend the Constitution...they are means written in articles 174

- Bokra Idris, ibid., p.24.

- Barakat Mouloud, the constitutional amendments in the Algerian constitutional order, Master thesis, Faculty
of Law, University of Biskra, 2009/2010, p.82 et seq.

- Ouassila Ouezzani, scientific and legal theory to the process of amending the Constitution and its applications
in Algeria, Journal of Parliamentary thought, Number 16, 2007, p.95.

- Boussoumah, parenthéses des pouvoirs publiques constitutionnels de 1992 a 1998, o.p.u, 2005, Alger, p.319

et seq.

- Hartani (A.K) , le pouvoir presidentiel dans la constitution du 28 novembre 1996, Ph.D, university of Algeirs,
2003, pp.393-399.

(1)- Said Bouchair, amending the constitution by the parliament, the Algerian legal journal Science, 2012, p.14.
(2)- Ibid., p.14.

- Rezkallah Larbi Ben M'hidi, mechanisms to amend the constitution in Algeria, the International Forum on
constitutional amendments in the Arab countries, Laghouat, 2008.

- Bousalem Dounia, the role of parliament in the constitutional amendment process, the International Forum
on constitutional amendments in the Arab countries, Faculty of Law, University Hassiba Ben Bouali, Chlef,
Algeria, December 2012.

(3)- Ibid., p.14.
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to 177 of this Constitution itself ...»,(1) but it was a position that came too late, thus the
power has violated the Constitution in 1988-1996 when she violated both the
constitution and the Constitutional Council and its direction, as well as the positions of
the political class.

3- Trends:

In this context, we note that jurisprudence elaborated to talk about this subject,

i.e. the extend of the constitutionality of the constitutional amendment that was
conducted in 1988, and the subsequence of amendments regarding the role of the
Parliament in that process; in this context, contradictory two-way have emerged, each
has a point of view and grounds to support its stand.
The first trend: Proponents of this view argued that the constitutional amendment as
well as the provisions of Chapter VI of 1976 Constitution can be processed relying on the
text of Article 111, paragraph 14 of the Constitution of 1976. In this context, fourth
paragraph of article VII had been added under which could being free from the will of
the party at that time «The President of the Republic may directly resort to the will of
the people», then later, it had been was relying on the text of Article 74, paragraph 09 of
1989 Constitution to start amending in 1996 and these views are based on that it can be
for the president to resort to a referendum in all issues of national importance, and as
long as the Constitutional Amendment It is one of the most prominent issues of national
importance, it is possible to resort directly to the people since he is being the owner of
sovereignty without referring to the National People's Assembly.(2)

These views are considered by some as they were courtesies to the power, or a
political justification for constitutional violations(®) from the fact that referendum in the
Third World including Algeria is usually conducted by means of pressure and influence,
media directive and intimidation...(4)

The second trend: This opinion clings to the need for making an adjustment in
accordance with the assets and the procedures stipulated in the constitution as agreed

(1)-Said Bouchair, ibid., p.15.

(2)- Ibid., p.16.

- Boussoumah, Op Cit, p.319.

(3)- Said Bouchair, pp.16-17-18.

(4)- On the referendum and its uses and types, see:

- Slamani Leila, the referendum in Algeria, Master thesis, of the Faculty of Law University of Algiers, 1999.

- Mesrati Salima, the constitutional referendum and the popular constitutional amendment: democratic
mechanism or just a formality? the International Forum on constitutional amendments in the Arab countries,
Faculty of Law, University Hassiba Ben Bouali, Chlef, December 2012.

- Mourad Bakalm, a popular referendum as a means to directly amend the Constitution, the International
Forum on constitutional amendments in the Arab countries, Faculty of Law, University Hassiba Ben Bouali,
Chlef, Algeria, December 2012.
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in the majority of jurisprudence;®) this view is supported by Dr. Said Bouchair and
others,(?) and also supported by the Constitutional Council at that time.

The implication of this view is that the constitutional amendment should be done
in accordance with the requirements of Chapter VI of the 1976 Constitution and
exclusively with the inclusions of Part IV of 1989-1996 constitutions in order to
maintain the constitutionality and legitimacy of the constitutional amendments. In this,
Dr.Said Bouchair concludes, after his desperate defense to the Authentic of this trend
and to refute all the arguments adopted by the supporters of the first view, that the
constitutional amendment outside these provisions is "a material breach of
constitution”, and a frank exceeded of the procedures laid down, and therefore a
violation of authority.(3)

We support this view, according to the clarity of the terms and arguments
because of the fact that the most important thing in the constitutional amendment
process is not only the will of the majority, or the importance of the amendment and its
necessity, but rather the need to respect the procedures laid down in the Constitution
itself, and this is what led to the survival of constitutions for more than a century in
other countries such as: Belgium, USA...

According to the rule "base restricts the year", the referendum provided in the
provisions of the Constitution is not the same on the amendment to the Constitution
since the latter is linked to an earlier passage which is the inevitably passage of the
amendment to the Parliament, and therefore the need to apply the provisions relating to
the constitutional amendment.

The jurists have to stay away from giving priority to the justifications of a
political nature when it comes to analyzing the provisions of the Constitution for
political reasons and gains, which were the cause of the persistence of the power to
resort to referendum of the people without passing on the elected councils representing
the people to avoid putting projects on the constitutional amendment for discussion and
opinion, and informing Public opinion and media... this had an impact on the possibility
of accepting the amendment in response to the aspirations of

(1)- Ahmed Saaifan, political systems, ibid., p.71 et seq.

(2)- Said Bouchair, amending the Constitution by Parliament, ibid., p.17.

- Rezkallah Larbi Ben M'hidi, Ibid.

- Bokra Idris, constitutional review in Algeria between stability and change, op. Cit., pp.22-23.

(3)- Said Bouchair, the constitutionality of resorting to a referendum to amend the constitution, op. Cit., pp.23-
24,

- Bokra Idris, constitutional review, ibid., pp. 24-25.
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The basic problem is sometimes the drafting of texts which are usually a real
obstacle to any reform or orientation of the majority, for should be noted to this
sensitive matter in the future.(1)

Finally, we conclude that passing through Parliament is enforceable to approve
any project to amend the constitution, which was confirmed by the President of the
Republic in the Council of Ministers on May 0274, 2011, when he said, «if it turns out that
the constitutional review project is deep, people after the Parliament, is entrusted to
decide on his matter with his absolute sovereignty through transparent referendum».()
The third trend: the constitutional amendment before parliament
If we have had concluded that constitution cannot be revised without passing to
Parliament, the raised question is how the Parliament deals with constitutional
amendments projects in the Algerian Constitutional experience.

In the following, we will look at a set of points we are going to take, respectively.
First: Is it possible for Parliament to discuss and modify constitutional amendments
projects?

Axiomatic to say that the entry of any project to Parliament will give the force of
law after approval, and therefore the above-posed question would seem at first glance
meaningless, thus Dr.Said Bouchaair goes to the grounds that the draft amendment are
implemented by the plain text action through discussion, addition, deletion, amendment,
rejection.®)

But when reflecting on the content of the texts and the disclosure of their
secretes, we could get to other interpretations.

When returning back to article 72 of the 1963 Constitution, which states that « A
revision of the Constitution includes, two readings and two votes by an absolute
majority of the members of the National Assembly, separated for two months», we note
here that there is no room for discussion and modification, but only there are two
readings to revision project, then two votes take place for the same project, here there
will be only a yes or no vote may without diving in the debate and amendment.

(1)- Mohammed Naceur Boughezala, legal drafting and the constitutional amendment, the International Forum
on constitutional amendments in the Arab, Laghouat, 2008.

- Rebhi Hcene, deficiencies relating to the constitutional review process in Algeria, the International Forum on
constitutional amendments in the Arab, Laghouat, 2008.

(2)-Said Bouchair, amending the constitution by the parliament, op. Cit., p.15.

(3)- Said Bouchair, ibid., p.16.

- Barakat Mouloud, op. Cit., p.29 et seq.

- Boussalem Dounia, Ibid.

- Hammami Miloud, legal reading in the constitutional amendment for the year 2008, Journal of Parliamentary
thought, Number 23, July 2009, p.37
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Knowing that the constitutional provisions texts are interpreted on a narrow
interpretation.(1)

Extrapolating Article 192 of the Constitution of 1976, which states that «the
People's National Assembly recognizes Constitutional Amendment Bill by a majority of
two-thirds of its members», and if the draft amendment law is attached to the provisions
for amending the Constitution, a majority of three-fourths of the members of the Council
shall be admitted in accordance with Article 193.

The term admission (recognition) means approval and certification and not the
debate and amendment; the vote would to be among the overall project by acceptance
or rejection in our point of view, especially if we know the unity of the party leadership,
as it is under the constitutional amendment for the year 1979-1981, the Rapporteur of
the Committee pointed out that the draft amendment was built on the recommendation
of the party, and that what has been submitted as proposals will be submitted to the
President of the Republic, and it was only the role of Parliament is to only approve and
acknowledge.(?)

In practice, this curve interpret the provisions of Article 192 of the Constitution
of 1976; and in the 1989 Constitution, Article 163 noted that «the president has the right
to initiate constitutional amendment, and after the vote by the People's National
Assembly, it'll be submitted to a referendum of the people..» The text of Article 165
speaks to the recognition, where the article states that «The law which includes the draft
constitutional amendment is displayed after being approved by the National People's
Assembly...» So if the legislator stopped here, it would have been as it was in a 1963-
1976 constitutions in terms of voting and approval.

But the legislator continues "under the same conditions applied to the legislative
text on the referendum of the people for approval within the 45 days following the
Council's approval of it," through this text, the matter becomes complicated twice. Once
when the legislator added a phrase according to the same conditions applied to the
legislative text, here we wonder whether this means the possibility of the Council's
intervention to discuss and amend and then vote later?, but the legislator later used the
expression “the following to the Council's approval”, and this is a return to the original
that is vote and approval without discussion, and if so, why was the expression “used
under the same conditions applied to the legislative text?

(1)- See Hadi al-Hilali, Ali, the general theory in the interpretation of the Constitution, Sanhouri library,
Baghdad 2011.

- Ismat Abdellah Sheikh, ibid., p.95.

(2)- Said Bouchair, Amendment of the Constitution by parliament, op.cit., p.09 and beyond.
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Here, it seems uncertain, especially if we know that the constitutional
amendment, "if we consider that an amendment” has been in the absence of the National
People's Council, and therefore there is no practical applications of these texts.

This text is almost transferred to 1996 Constitution under Article 174, which
states that «the president has the right to initiate constitutional amendment; and after
being voted by the National Assembly, and the council of nation by the same formula
according to the same conditions applied to a legislative text, the amendment should be
introduced to a referendum by the people during the fifty days following its approval. »

But this provision raises more than one question especially knowing that the
1996 Constitution provides for two new types of legislative texts: orders and organic
laws and also this constitution added a new institution, namely The Council of State, and
thus raises the question "Can we imagine there is a disagreement between the two
chambers? And thus settling the dispute through the joint committee,(1) and what is
meant by the same formula? And the Legislative text? According to our point of view, the
constitutional founding used the expression "to vote and to approve" in order to
emphasize that the parliament does not have the right to discussion and amendment,
but treats the text as orders and this is opposite to view of the others.(2)

In this context, we note that there is ambiguity and omission to regulate this issue
in the Organic Law N0.99/02 as well as the internal regulations of the parliament as well
as the Constitution, which thus leaving it without explanation.

4- Opinions:

By conclusion, there will be two opinions:

First: With the treatment of the draft amendment as an ordinary law which gives the
Parliament the possibility of debate and amendment, which went to Dr.Said
Bouachair®) and others.

As we have seen in so it is that Parliament has no right to debate and amendment
but must treat the text as treating orders which resulting to not imagine there is a
disagreement between the two chambers that the only text will be subject to a vote in
the same format, either by yes or no, in order to preserve the unity of the project and its
cohesion; and Parliament can reject and adopt an anti-draft article 177 of the
Constitution.

In short, the Parliament according to our point of view does not have the right to
debate and amend, but has only the right to vote and approve or reject.

Second: What are the required majority to the vote and recognition?

(1)- Tahar Khouidhar, the role of parliamentary committees and equal members of the legislative process,
parliamentary magazine thought, fifth edition, 2004, p.83 et seq.

(2)- Said Bouchair, ibid., p.16.

(3)- Ibid., p.16.
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The matter is clear in 1963-1976-1989 Constitutions1989, as the required
majority in 1963 Constitution is the absolute one; in 1976 constitution is a two-thirds
within the People's National Assembly, and three-fourths majority when the amendment
concerns the provisions for amending the Constitution in accordance with Article 193;
we may unofficially refer to what is meant by a majority of 2/3 or 34, is it the audience or
the members of the Council as a whole?

In 1989 Constitution, where there is only one kind of legislative texts, namely law,
the majority is the same as required to vote on regular texts, namely the ordinary
majority. But in 1996 Constitution, we note that there are three types of legislative texts,
so which text we adopt? what is the required majority? Is it the majority required for the
ordinary text and the order? Or is it that required for organic laws? (Absolute majority,
Article 123).

In this field, neither the Constitution nor the Organic Law 99/02 regulating the
relationship between the government and the parliament nor the internal systems of the
two chambers nor the practice, nor the Constitutional Council clarified this matter; and
even jurisprudence overlooked on this topic which raises the required majority
problematic.

According to our point of view, the required majority should be that of the
deputies in line with what is required for organic laws following 1963-1979
constitutions where there was a contrariety in required majority between the
constitutional amendment and the ordinary laws.

Third, parliament session in both chambers "to amend the constitution without passing
to referendum."

This method is inspired from the French constitutional experience in 1958
Constitution in terms of Article 89 of which states the possibility of not resorting to a
referendum when the President decides to refer the project to parliament held in the
form of a Conference (congres) and in this case, the required majority to be the three-
fifths of the votes cast.

The same mechanism was adopted in 1989 Constitution under Article 164, which
stipulates that «if the Constitutional Council saw the draft constitutional revision does
not affect at all the general principles governing the Algerian society and human and
civil rights and liberties, does not affect anything fundamental balance of powers and
constitutional institutions and the ills of his mind possible prime Republic to issue a law
pertaining to constitutional revision without submitting it to a referendum if it obtains
Three-quarters of the votes of the members of the National People's Assembly». In the
sense that the legislature adopted a new choice was not unusual and is a logical, so that
if the constitutional amendment is significant or not prejudicial to the general principles
governing the Algerian society and human and civil rights and liberties, does not affect
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anything fundamental balance of powers and institutions, so what's to resort to
referendum while there are representatives of the people who can leave the amendment
as long as there was a reasoned opinion by the constitutional Council to do so.

The same selection was adopted in 1996 Constitution under Article 176, taking
into account the existence of a new institution, namely the Nation Assembly and thus
both chambers of parliament will meet together in a form of the Conference; and the
required majority would be three-fourths.

This technique is inexpensive and practical of being excludes resorting to a
referendum, as long as it is not dragged by the prejudice to the constitution of the
aspects mentioned, there is no objection to its adoption, and has been invoked on two
occasions 2002-2008, and in both cases resorting to text of this article raised
considerable debate on the doctrinal, political, media and popular levels.()

Since the first relates to the fact that the text of Article 03 of the Constitution,
which is the Arabic language as a principle of society when they were adding a new
paragraph, a "Tamazigt is also a national language,” where some considered it
prejudices one of the principles of Algerian society at the time. But at the second time in
2008, it aroused considerable controversy both politically or legally.(2)

Fourth, in the case of the parliament's rejection of a draft constitutional amendment
draft

We distinguish two cases in this area:

First, in the case of the project, which will pass on the referendum, which
inevitably will pass to parliament before resorting to a referendum, the elected council
could reject the project in theory, and in this case it raises the following question: What
are the legal implications of this rejection? If the matter does not pose any problematic
in1963-1976 constitutions in view of the unity of the political leadership, the unity of
the parliament, the unity of direction and unity of the Party, the problem raises with
1989-1996 constitutions.

The legislature relied on one possibility, that is the approval of the National People's
Council in 1989 Constitution and the approval of both houses in the 1996 Constitution

(1)- Ibid., p.17 et seq.

- Barakat Mouloud, op. Cit., p.146 et seq.

- Hussein Frija, does the amendment of Constitution become an absolute necessity? Journal of jurisprudence,
Volume IV, Faculty of Law, University of Biskra, p.109.

- Kouadri Samet, S. Ait Yahia, the constitutional amendment motives and justifications, international Forum on
constitutional amendments, Chlef.

- Mohammed Barakat, a former constitutional amendments in the Algerian Constitution: causes and motives,
the international Forum on constitutional amendments, Chlef.

(2)- National newspapers on Parliament approves constitutional amendment, 04/10/2002.
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on the project, but in the case of rejection, the Constitution did not provide for any
solution or impact or procedure knowing that the parliament is made up of several
parties, then we have to wonder about the fate of this project?

- [s it as if it was not?

- Or does the President may bypass the parliament?

- Or could the project be reconsidered and returned to parliament again?

Fundamental questions must be asked and answered as they may be put in
practice with no solution from a legal point of view, except for the case of rejection by
the people, where law is considered null and void if rejected by people, and cannot be
submitted again to the people during the same legislative period.

In this regard, we note the constitutional formulation that has ignored this matter
supposing that the will of the President of the Republic cannot be rejected as he above
the authorities and his decision can’t be refused.

We can say that the president, before resorting to the amendment, consulted with
all parties to receive the consent of the majority.(1) It is what happened in 1996
Constitution and what is currently going on in the draft amendment to the Constitution
by Mr.Ahmed Ouyahia to conduct the consultation.

In this we emphasize on one necessary thing is that the president cannot
overcome the Parliament in the case of rejection, because it is a fundamental violation to
constitution, thus the President can readjust his project and submit it again to the
Council in subsequent sessions. We can also talk about the dissolution of the Assembly
and resort to early legislative elections.

Second, in case of the project approved by Parliament without resorting to a
referendum.

Through the provisions of Article 164 of 1989 Constitution and article 176 of
1996 Constitution, in this case, which it was originally found in order not to resort to a
referendum, we point to the ambiguity in some terms that brook interpretation, where
the phrase "Possible for the President of the Republic" and "directly without
submitting it to a referendum" have many aspects, and that is what led the
Constitutional Council in his reasoned opinion No0.08/01,(?) on the occasion of the
amendment of 2008 constitution , in mind 1 - the recent recital to explicitly saying “The
effect that this procedure does not exclude the resort of the president of the republic to
referendum if this law did not gain three-quarters of 34 votes of the members of the two
parliamentary chambers. “

(1)- In Belgium, the Netherlands, Denmark, the parliament is dissolved and a new one is elected for the
adoption of a constitutional amendment, Ahmed Saaifan, op.cit., p.98.

(2)- Opinion No. 08/01, November 7, 2008, on the draft law containing the constitutional amendment, official
gazette 63, November 16, 2008.
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This is what was supportd by Dr. Bokra Idris, who says that resorting to this
method is linked with the conditions and specific restrictions in constitution, however,
the availability of these combined conditions, the text issuance remains constrained by
the will of the president, who can enact the text directly without resorting to a
referendum()....

But it was contrary to what happened in Algeria on November, 1989...despite the
fact that Article 192 of 1976 Constitution requires the necessity adoption of the National
People's Assembly on the Constitutional Amendment Bill by a majority of two thirds of
its members, the option of resorting to a referendum is still in the hand of the president
due to the above-mentioned historical considerations, as the constitutional review
process, when proposed and adopted, is subject to the discretion of the President of the
Republic alone, especially the matter of recourse to a referendum because of the
ambiguity of terms, so they do aim to maintain the dominance and superiority of the
presidency on the rest of the institutions in the Algerian constitutional experiment.(2)
This is the opposite to French case because of the clarity of words and terms.

Whereas Article 89 of the French Constitution was very clear when it states that:
«... but the revision draft won’t submitted to referendum when the President decides to
transmit it to Parliament, which will be summoned in a form of conference ...» therefore
if it is resorting to this choice by the President of the Republic, he cannot resorting later
to the referendum, and this restriction is by the Constitution explicitly, and in the same
context, Dr.Said Bouchair believes that the opinion of the constitutional Council,
especially in the last recital was wrong, where the constitutional Council exceeded the
constitutionality of this procedure for constitutional amendment and it turned into a
tool to put pressure on parliament.

In saying that «this procedure does not exclude a recourse by the president of the
Republic to a popular referendum if this law did not gain three-quarters of 34 of votes of
the members of the two parliamentary chambers» is nothing more to be only a
departure from the requirements of the notification because it did not ask him to do so,
and therefore it’s a political orientation affecting the credibility of the constitutional
Council, thus it turned into a tool to guide the position of the members of parliament and
to warn them and squeeze them from the possibility of taking a position opposed to the
draft amendment, so clearly, the circumstances in which the draft amendment was put
were not appropriate in terms of timing, which came ahead of presidential elections, and
the emergence of formal urgent signs to suggest the willingness of the president to

(1)- Bokra Idris, op. Cit., pp.22/23.
(2)- Ibid., p.25.
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canditature for a third time, which can be achieved only through an amendment to
Article 74 of the Constitution.

In this context, we note that the President already indicated that he wants to
amend the constitution on several occasions 1999-2004-2006(1) and for the fear of
failure of the draft amendment, the power doubled its pressure on the Constitutional
Council to be used as a guide to the parliament on the one hand, and on the other hand,
the temptation of Members of parliament to increase the salaries and compensation and
grants on the other hand, so the justification of the constitutional Council is a political
justification.(2)

But Dr.Said Bouchair when citing arguments and evidence on the exit of the
Constitutional Council out of rightness relying on the establishment of resorting to a
referendum in the case of the Parliament's (both chamers) rejection of the constitution
amendment project, does not interpret its position accurately towards this matter i.e. in
the case of rejection, is it possible to bypass the parliament?

The recourse to Article 176, originally, was due not to resort to referendum, but if
sitting in both chambers of Parliament decided to reject this project, it is imperative to
follow the procedures set forth in Article 174 if the president decided to resort to a
referendum because there is no other way out of Chapter Four of the Constitution, and
therefore the opinion, which says that by Dr.Said Bouchair «that the founder of the
Constitution gave the president of the republic a choice when he used the word"
possible "and the word" direct "and" without "un resorting to people in the absence of
quorum set of votes for referendum, a view that makes the president overriding the
parliament.

It must be in the context of the conditions and limitations set forth in Article 176
of the project for a three-fourths majority 34, in this case the president can resort to a
referendum to consolidate the situation and show the president's popularity(® and this
is a waste of time, effort and potential, as long as the Constitution on states this option to
avoid referendum, why does the president resort to referendum, though, meaning that,
he had to apply Article 174 from the beginning.

(1)- The ex-President Abdelaziz Bouteflika has been professing his desire to amend the constitution repeatedly
since coming in 1999 on the occasion of his election campaign and the situation continues until the year 2004,
after his success in the elections and on the occasion of Independence and Youth Festival on 04/07/2006 in
front of the army in the frames of the Ministry of National Defense. Said Bouchair, amending the Constitution
by Parliament, ibid., p.19.

(2)- Said Bouchair, ibid., p.26 et seq.

(3)- Ibid., p.29.

- Bokra Idris, op.cit., p.23.
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Thus, the bottom line is that if the project was rejected by the parliament, we
cannot resort to a referendum, but all the way back to article 174 of 1996Constitution,
which corresponds to Article 163 of the 1989 Constitution.

Because the term “possibility” related to resort to referendum only applies to the
case of the project approval by the Parliament meeting, and thus enactment process
without resorting to a referendum to be directly in the case of acceptance, and there is a
possibility of resorting to a referendum, subject to an approval by Parliament and the
quorum is achieved.

[t remains to point out that the required majority is three-fourths majority vote
of the members of both chambers of parliament and not three-quarters of votes of those
present members, opposite to France, where the article provides three-fifths of the votes
cast in accordance with Article 89 of the 1985 French Constitution.

4- The role of Parliament in proposing the constitutional amendment

In Algeria, this requirement seems elusive, whether in theory or in practice, so
we note the absence of any role for Parliament in proposing a constitutional amendment
in both the Constitution of 1976 or 1989, and this confirms the priority and single-point
initiative amendment which is the Presidency.

But the constitutional founder has allowed the National Council of the possibility
of the proposed amendment by an absolute majority(1) repeated, and under Article 177
of 1996 Constitution, which states that «three quarters 34 members of the houses of
parliament gathered together to propose a constitutional revision to the President of the
Republic, who can submit to a referendum and issued it in the case of approval.»

Through this article crippling trend is clear in front of parliament to propose a
constitutional amendment(2) and the difficulty is reflected in several points, who calls to
prepare a proposal? Who calls Parliament for the convening? Can the President of the
National Assembly calls for the convening of Parliament without the consent and
knowledge of the president?(3) and other points that indicate the impossibility of
achieving a constitutional amendment with these conditions, procedures and limitations,

(1)-Bokra Idris, ibid., p.20.

- See Article 71 of the Constitution of 1963 constitution.

(2)- Said Bouchair, ibid., p.13.

- Zranez Amel and Mellah Nassira, the problem of the legislative institution's role in the exercise of the
constitutional amendment in Algeria, international Forum on constitutional amendments, Chlef.

- Boussalem, Ibid.

- Kamal Drid, the effectiveness of the Algerian parliament in the exercise of the constitutional amendment, the
International Forum on constitutional amendments in the Arab countries, Laghouat.

(3)-Ammar Aouabdi, chairman of the parliament in the Algerian parliamentary law, parliamentary magazine
thought, fifth edition, 2004, p.102 et seq.
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and therefore it's a formal theoretical right only to balance between the president and
parliament in the initiative, especially if we know that to make a simple comparison to
what it is the case in France or neighboring Tunisia, Morocco, Mauritania where it is
clear the outweigh of presidency institution on parliament.

In France, it Members of Parliament can initiate to review the Constitution, both
members of the National Assembly or the Senate, in the same way adopted to propose
legislative texts and under Article 89 of the Constitution of 1958 and the same applies to
the voting process. In Tunisia, under Article 143 of the Constitution of 2014, which
states that «the President of the Republic or a third of the members of the People's
Congress have the right to initiate a proposal to amend the constitution ...».

As for the approval of the voting shall be by an absolute majority of the deputies
on the principle of the amendment and a majority thirds of 2/3 of members on the
proposal, so we note that one-third of the members of the Council can initiate to propose
the amendment as long as the initiative is governed by later voting and approval of two-
thirds majority (2/3) after the approval of the amendment in principle, this is the same
thing in the Constitution of 1959 as amended by Articles 76 and 77 thereof.

It is the same thing in the Kingdom of Morocco in successive Constitutions, (1)
where the members of the House of Representatives and House of Councilors have the
right to initiate constitutional amendment in the same way as in the bill, under Article
172 and 173 of the Constitution of 2011, where one member of a two chambers or more
can propose to amend the Constitution, but the approval and vote should be by a
majority of two thirds of members of each house.

As well as for Mauritania under 1991 Constitution amended in 2006, as a third of
the members of the House of Representatives at least can claim the revision of the
Constitution under Article 76; for the voting and approval, will be two thirds of the
members of two thirds majority. Thus, through the above, it is clear that these countries
provided an opportunity for Parliament to enable its members to propose to amend the
constitution; later the approval and recognition remain a matter of something else over
sighted by the majority determined by the constitutional founder.

What we want to achieve it is a necessity to leave a reasonable and logical
sidelines before the members of parliament in line with the geographical environment
and historical context in which it allows the participation of Parliament in this process.
Something else must be mentioned is that this initiative provided for under Article 177
of 1996 Constitution by being subject to suggestion, and remain so until the approval of
the president on one of two things in theory, namely:

(1)- We mean the constitutional successive documents in Morocco: the Constitution 1962-1970-1972-1992-
1996-2011.
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1. Refer of the proposal to a referendum, and issued in the case of approval, with the
same generally accepted procedures.

2. Issuing the proposal if approved by the President of the Republic without submission
to a referendum when the initiative was serious and acceptable from the tip, and it
should be the correct understanding of the provisions of Article 177 and not the other
concept to the effect that ignore this initiative(1) and here poses the following question:
What is the fate of the proposal if not issued by the President or did not forward it
to a referendum?

Conclusion:

At the conclusion of this study , we can conclude that the role of parliament in the
constitutional amendment process is still far from what is stipulated in the Constitution,
thus there is a difference between what is enshrined in the text and political practice;
Parliament is only, a meant by decision-makers, a follower, supporter, explainer,
acknowledging, accepting, recorder of the wishes and directions of the President, and
through practice and realism, and all evidence supports this point of view, in the sense
of outweigh of the presidency, in all cases and stages, so some points are suggested,
perhaps to elevate political and constitutional practice, and give a decent stature to
Parliament representing people first, and in line with the geographical and historic
surroundings, including:

- Emphasis on the need to place the constitutional amendment process and review in
accordance with Part IV of the Constitution without the other and follow the procedures
set forth in this section.

- Clarifying the role of parliament precisely in the constitutional review process under
Article 174 in terms of the possibility of debate and amendment or not, or in terms of the
constitutionality and legitimacy of the bypass parliament and go for a referendum in the
event of non-approval of the project.

- Suggesting a review of some compositions and formulations that carry interpretation
of constitutional review.

- Easing the required majority in the initiative and the proposal by the House of
Representatives to 20 deputies or a member of the National Assembly and retain the
absolute majority of votes of the deputies or the majority of the two thirds majority and
then 34 National Assembly members each separately.

- Clarify the fate of the proposal submitted by the members of Parliament carefully, i.e.
obligation to the president by a clear duration of time.

(1)- Bokra Idris, ibid., p.22 et seq.
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In the last hope, we hope to take these suggestions into consideration at the earliest
opportunity of constitution amendment.
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